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Item 8.01 Other Events
 
On January 4, 2006, certain institutional investors of Acadia Realty Opportunity Fund, L.P. (“Fund I”), in which
the Registrant is the sole general partner, merged their 77.8% interest in a portfolio of assets located in
Wilmington, Delaware (the “Portfolio”) into affiliates of GDC Properties Incorporated (“GDC”) in exchange for
cash. The Registrant merged its 22.2% share of the Portfolio into GDC in exchange for a 22.2% in GDC. Prior to
the closing of this transaction, Acadia Realty Limited Partnership, in which the Registrant is the sole general
partner, provided $17.6 million of mortgage financing secured by certain properties within this portfolio .
 
Item 9.01 Financial Statements, Pro Forma Financial Information and Exhibits
 
(c) Exhibits
 
99.1 Agreement and Plan Of Merger Dated as of December 22, 2005 by and among Acadia Realty Acquisition

I, LLC, Ara Btc LLC, ARA MS LLC, ARA BS LLC, ARA BC LLC and ARA BH LLC, Acadia
Investors, Inc., AII BTC LLC, AII MS LLC, AII BS LLC, AII BC LLC And AII BH LLC, Samuel
Ginsburg 2000 Trust Agreement #1, Martin Ginsburg 2000 Trust Agreement #1, Martin Ginsburg,
Samuel Ginsburg and Adam Ginsburg, and GDC SMG, LLC, GDC Beechwood, LLC, Aspen Cove
Apartments, LLC and SMG Celebration, LLC

99.2 Amended And Restated Operating Agreement GDC Beechwood, LLC effective as of
January 4, 2006

99.3 Amended And Restated Operating Agreement GDC SMG, LLC effective as of
January 4, 2006

99.4 Amended And Restated Operating Agreement Aspen Cove Apartments, LLC effective as of
January 4, 2006

99.5 Amended And Restated Operating Agreement SMG Celebration, LLC effective as of
January 4, 2006

99.6 $16,915,000 Promissory Note dated January 3, 2006 from Acadia Brandywine Condominium, LLC to
Acadia Realty Limited Partnership

99.7 $643,096 Promissory Note dated January 3, 2006 from Acadia Market Square, LLC to Acadia Realty
Limited Partnership

99.8 Press release dated January 10, 2006
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Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this

report to be signed on its behalf by the undersigned hereunto duly authorized.
 
 
 ACADIA REALTY TRUST
 (Registrant)  

 
 
Date: January 12, 2006 By: /s/ Michael Nelsen
 
 Name: Michael Nelsen  
 Title: Sr. Vice President and Chief Financial Officer
 
 

2
 
 
 
 



 
Exhibit 99.1

 
EXECUTION COPY

 
 
 
 

AGREEMENT AND PLAN OF MERGER

 
DATED AS OF DECEMBER 22, 2005

 
BY AND AMONG

 
ACADIA REALTY ACQUISITION I, LLC,

 
ARA BTC LLC, ARA MS LLC, ARA BS LLC,

ARA BC LLC and ARA BH LLC,
 

ACADIA INVESTORS, INC.,
 

AII BTC LLC, AII MS LLC, AII BS LLC,
AII BC LLC and AII BH LLC,

 
SAMUEL GINSBURG 2000 TRUST AGREEMENT #1, MARTIN GINSBURG 2000 

TRUST AGREEMENT #1, MARTIN GINSBURG, SAMUEL GINSBURG AND ADAM 
GINSBURG,

 
AND

 
GDC SMG, LLC, GDC BEECHWOOD, LLC, ASPEN COVE APARTMENTS, LLC and

SMG CELEBRATION, LLC
 
 

 
 

AGREEMENT AND PLAN OF MERGER
 
THIS AGREEMENT AND PLAN OF MERGER (“Agreement”) is dated as of December 22, 2005, and

is by and among among ACADIA REALTY ACQUISITION I, LLC, a Delaware limited liability company
(“ARA”), ARA BTC LLC, a Delaware limited liability company (“ARA BTC”), ARA MS LLC, a Delaware
limited liability company (“ARA MS”), ARA BS LLC, a Delaware limited liability company (“ARA BS”), ARA
BC LLC, a Delaware limited liability company (“ARA BC”), and ARA BH LLC, a Delaware limited liability
company (“ARA BH”, and together with ARA BTC, ARA MS, ARA BS and ARA BC, the “ARA Companies”),
and ACADIA INVESTORS, INC., a Delaware corporation (“AII”), AII BTC LLC, a Delaware limited liability
company (“AII BTC”), AII MS LLC, a Delaware limited liability company (“AII MS”), AII BS LLC, a Delaware
limited liability company (“AII BS”), AII BC LLC, a Delaware limited liability company (“AII BC”), and AII BH
LLC, a Delaware limited liability company (“AII BH”, and together with AII BTC, AII MS, AII BS and AII BC,
the “AII Companies”), and SAMUEL GINSBURG 2000 TRUST AGREEMENT #1, a New York irrevocable
trust u/t/a/d April 12, 2000, MARTIN GINSBURG 2000 TRUST AGREEMENT #1, a New York irrevocable trust
u/t/a/d April 12, 2000, MARTIN GINSBURG, an individual, SAMUEL GINSBURG, an individual, AND ADAM
GINSBURG, an individual (collectively, the “GDC Owners”), GDC SMG, LLC, a New York limited liability
company (“GDC SMG”), GDC BEECHWOOD, LLC, a New York limited liability company (“GDC
Beechwood”), ASPEN COVE APARTMENTS, LLC, a New York limited liability company (“Aspen”), and SMG
CELEBRATION, LLC, a New York limited liability company (“Celebration” and together with GDC SMG, GDC
Beechwood and Aspen, the “GDC Companies”, and from and after the First Step Mergers (as defined herein, the
“First Step Survivor Entities”) and from and after the Second Step Mergers (as defined herein, the “Survivor
Entities”) .
 

RECITALS
 
WHEREAS, the respective managers and members of the ARA Companies, the GDC Companies and the

AII Companies have approved this Agreement and have approved and declared advisable the merger transactions
provided for herein; and

 
WHEREAS, the parties hereto desire to make certain representations, warranties, covenants and

agreements in connection with the merger transactions provided for herein and to prescribe various conditions to
such transactions.

 
NOW THEREFORE, in consideration of the representations, warranties, covenants and agreements

contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, and intending to be legally bound hereby, the parties to this Agreement hereby agree as follows:

 



 

 
ARTICLE I

 
THE FIRST STEP MERGERS

 
1.01        The First Step Mergers. Upon the terms and subject to the conditions of this Agreement and the

ARA Certificates of Merger in such form as is required by the relevant provisions of the Delaware Limited
Liability Company Act (the “Delaware LLC Act”) and the Limited Liability Company Law of the State of New
York (the “New York LLC Law”, together with the Delaware LLC Act, the “LLC Statutes”), at the First Step
Effective Time, (a) ARA BTC will be merged with and into GDC SMG and the separate and limited liability
company existence of ARA BTC shall thereupon cease (the “First BTC/SMG Merger”), (b) ARA MS will be
merged with and into GDC Beechwood and the separate and limited liability company existence of ARA MS shall
thereupon cease (the “First MS/Beechwood Merger”), (c) ARA BC will be merged with and into Aspen and the
separate and limited liability company existence of ARA BC shall thereupon cease (the “First BC/Aspen
Merger”) and (d) each of ARA BS and ARA BH will be merged with and into Celebration and the separate and
limited liability company existence of each of ARA BS and ARA BH shall thereupon cease (the “First
BS/BH/Celebration Merger” and together with the First BTC/SMG Merger, the First MS/Beechwood Merger and
the First BC/Aspen Merger, the “First Step Mergers”), in each case with GDC SMG, GDC Beechwood, Aspen
and Celebration being the surviving limited liability companies in the First Step Mergers. As a result of the First
Step Mergers, the outstanding limited liability company interests of each of the ARA Companies and the GDC
Companies shall be converted or canceled in the manner provided in Article II, the separate limited liability
company existence of each of the ARA Companies shall cease and the First Step Survivor Entities shall be the
surviving limited liability companies following the First Step Mergers as provided herein.

 1.02 Effects of the Merger.

(a)           At and after the First Step Effective Time, the First Step Mergers shall have the
effects specified in the LLC Statutes and herein.

(b)           At the First Step Effective Time, the Certificate of Formation of each of the First
Step Survivor Entities (the “Surviving Certificates of Formation”) shall be in the forms attached hereto as
Exhibits A-1 through A-4. As so amended and restated, each Surviving Certificate of Formation of a First Step
Survivor Entity shall be the Certificate of Formation thereof until amended thereafter in accordance with the
Surviving Company Agreement thereof, the New York LLC Law and other applicable statutes, laws, ordinances,
rules or regulations of any Governmental Entities (“Laws”).

(c)           At the First Step Effective Time, the limited liability company operating agreement
of each of the First Step Survivor Entities (the “Surviving Company Agreements”) shall be in substantially the
forms attached hereto as Exhibits B-1 through B-4, until amended thereafter in accordance with the terms thereof,
the New York LLC Law and other applicable Law.

 
 

2
 

 
(d)           At the First Step Effective Time, each of the officers of each of the ARA Companies

immediately prior to the First Step Effective Time (which officers of each ARA Company are set forth on
Schedule 1.02(d)) shall be the officers of the First Step Survivor Entity into which such ARA Company(s) was
merged, each to hold office until their respective death, permanent disability, resignation or removal or until his or
her successor is duly elected and qualified, all in accordance with the Surviving Company Agreement of such First
Step Survivor Entity and applicable Law.

(e)           Without limiting the generality of Section 1.02(a), by virtue of the First Step
Mergers, at the First Step Effective Time, pursuant to 6 Del. Code Section 18-209 and Section 1004 of the NY
LLC Law, all properties, assets, rights, privileges, immunities, powers and causes of action of each of ARA BTC,
ARA MS, ARA BC, and ARA BS and ARA BH shall automatically vest by operation of law in each of GDC
SMG, GDC Beechwood, Aspen and Celebration, respectively.

(f)            At the First Step Effective Time, all respective liabilities and debts of the ARA
Companies and the First Step Survivor Entities, except to the extent set forth in the terms of such liabilities and
debts, shall remain unaffected by the First Step Mergers.

1.03        Further Assurances. If, at any time after the First Step Effective Time, any Survivor Entity
shall consider or be advised that any deeds, bills of sale, assignments or assurances or any other acts or things are
necessary, desirable or proper (a) to vest, perfect or confirm, of record or otherwise, in such Survivor Entity its
right, title and interest in, to or under any of the rights, privileges, powers, franchises, immunities, causes of action,
properties or assets of either the ARA Company(s) merged into it by virtue of the First Step Mergers or such
Survivor Entity, or (b) otherwise to carry out the purposes of this Agreement, any Survivor Entity and its proper
officers or their designees shall be authorized to execute and deliver, in the name and on behalf of either such ARA



Company(s) or such Survivor Entity, all such deeds, bills of sale, assignments and assurances and to do, in the name
and on behalf of either such ARA Company(s) or such Survivor Entity, all such other acts and things as may be
necessary, desirable or proper to vest, perfect or confirm such Survivor Entity’s right, title and interest in, to and
under any of the rights, privileges, powers, franchises, immunities, causes of action, properties or assets of such
ARA Company(s) or such Survivor Entity and otherwise to carry out the purposes of this Agreement.

 
ARTICLE II

 
CONVERSION OF ARA COMPANY LIMITED LIABILITY COMPANY INTERESTS

 
2.01        Conversion of Membership Interests. At the First Step Effective Time, the following shall

occur or result by virtue of the First Step Mergers and without any action on the part of the ARA Companies, the
First Step Survivor Entities or their respective members:

(a)           ARA BTC and GDC SMG. All of the limited liability company interests of ARA
BTC issued and outstanding immediately prior to the First Step Effective Time shall be converted into and become
22.22% of the outstanding limited liability company interests of GDC SMG (the “22.22% GDC SMG Interest”).
All of the limited liability company interests of
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GDC SMG issued and outstanding immediately prior to the First Step Effective Time shall remain outstanding and
shall represent 77.78% of the outstanding limited liability company interests of GDC SMG.

(b)           ARA MS and GDC Beechwood. All of the limited liability company interests of
ARA MS issued and outstanding immediately prior to the First Step Effective Time shall be converted into and
become 22.22% of the outstanding limited liability company interests of GDC Beechwood (the “22.22% GDC
Beechwood Interest”). All of the limited liability company interests of GDC Beechwood issued and outstanding
immediately prior to the First Step Effective Time shall remain outstanding and shall represent 77.78% of the
outstanding limited liability company interests of GDC Beechwood.

(c)           ARA BC and Aspen. All of the limited liability company interests of ARA BC issued
and outstanding immediately prior to the First Step Effective Time shall be converted into and become 22.22% of
the outstanding limited liability company interests of Aspen (the “22.22% Aspen Interest”). All of the limited
liability company interests of Aspen issued and outstanding immediately prior to the First Step Effective Time
shall remain outstanding and shall represent 77.78% of the outstanding limited liability company interests of
Aspen.

(d)           ARA BS, ARA BH and Celebration. All of the limited liability company interests of
ARA BS issued and outstanding immediately prior to the First Step Effective Time shall be converted into and
become 11.92% of the outstanding limited liability company interests of Celebration (the “11.92% Celebration
Interest”). All of the limited liability company interests of ARA BH issued and outstanding immediately prior to
the First Step Effective Time shall be converted into and become 10.39% of the outstanding limited liability
company interests of Celebration (the “10.30% Celebration Interest”, together with the 11.92% Celebtation
Interest, the “22.22% Celebration Interest”). All of the limited liability company interests of Celebration issued
and outstanding immediately prior to the First Step Effective Time shall remain outstanding and shall represent
77.78% of the outstanding limited liability company interests of Celebration. The 22.22% GDC SMG Interest, the
22.22% GDC Beechwood Interest, the 22.22% Aspen Interest and the 22.22% Celebration Interest are collectively
referred to herein as the “First Step Merger Consideration”.

(e)           Calculation of 22.22% Interest. The 22.22% GDC SMG Interest, the 22.22% GDC
Beechwood Interest, the 22.22% Aspen Interest and the 22.22% Celebration Interest shall each equal 22.22% of
the limited liability company interests of GDC SMG, GDC Beechwood, Aspen and Celebration, respectively,
outstanding on a Fully Diluted Basis immediately following the First Step Effective Time after giving effect to the
limited liability company interest conversions set forth in Sections 2.01(a), 2.01(b), 2.01(c) and 2.01(d). “Fully
Diluted Basis” means, with respect to the number of any Person’s limited liability company interests, (x) the
amount of limited liability company interests of such Person issued and outstanding immediately prior to the First
Step Effective Time, plus (y) the amount of limited liability company interests of such Person issuable upon the
exercise, conversion or exchange of all outstanding securities exercisable, convertible or exchangeable for or into
such limited liability company interests immediately prior to the First Step Effective Time. “Person” means an
individual, a corporation, a partnership, a limited liability company, a trust, an unincorporated
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association, a Governmental Entity or any agency, instrumentality or political subdivision of a Governmental
Entity, or any other entity or body.



2.02        Cancellation of All Interests. From and after the First Step Effective Time, all limited liability
interests of each of the ARA Companies that were issued and outstanding immediately prior to the First Step
Effective Time shall no longer be outstanding and shall automatically be canceled and retired and shall cease to
exist, and each holder thereof shall cease to have any rights with respect thereto, except the right to receive the
First Step Merger Consideration set forth in Section 2.01 in accordance with the terms of this Agreement. At the
First Step Effective Time, the limited liability interest transfer books of each of the ARA Companies shall be
closed, and there shall be no further transfers on the limited liability company interest transfer books of the ARA
Companies. Without limiting the generality of the foregoing, notwithstanding any other provision hereof, no
Survivor Entity shall be liable to any holder of limited liability company interests of any ARA Company delivered
to a public official pursuant to any applicable abandoned property, escheat or similar Laws for any limited liability
company interests of such Survivor Entity or any distributions made with respect thereof.

ARTICLE III
 

THE SECOND STEP MERGERS
 

3.01        The Second Step Mergers. Upon the terms and subject to the conditions of this Agreement and
the AII Certificates of Merger in such form as is required by the relevant provisions of the LLC Statutes, at the
Second Step Effective Time, (a) AII BTC will be merged with and into GDC SMG and the separate and limited
liability company existence of AII BTC shall thereupon cease (the “Second BTC/SMG Merger”), (b) AII MS
will be merged with and into GDC Beechwood and the separate and limited liability company existence of AII MS
shall thereupon cease (the “Second MS/Beechwood Merger”), (c) AII BC will be merged with and into Aspen
and the separate and limited liability company existence of AII BC shall thereupon cease (the “Second BC/Aspen
Merger”) and (d) each of AII BS and AII BH will be merged with and into Celebration and the separate and
limited liability company existence of each of AII BS and AII BH shall thereupon cease (the “Second
BS/BH/Celebration Merger” and together with the Second BTC/SMG Merger, the Second MS/Beechwood
Merger and the Second BC/Aspen Merger, the “Second Step Mergers”), in each case with GDC SMG, GDC
Beechwood, Aspen and Celebration being the surviving limited liability companies in the Second Step Mergers.
As a result of the Second Step Mergers, the outstanding limited liability company interests of each of the AII
Companies and the First Step Survivor Entities shall be converted or canceled in the manner provided in Article
IV, the separate limited liability company existence of each of the AII Companies shall cease and the Survivor
Entities shall be the surviving limited liability companies following the Second Step Mergers as provided herein.

 3.02 Effects of the Merger.

(a)           At and after the Second Step Effective Time, the Second Step Mergers shall have the
effects specified in the LLC Statutes and herein.
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(b)           At the Second Step Effective Time, the Certificate of Formation of each of the

Survivor Entities shall be in the form in effect immediately prior to the Second Step Effective Time (but after the
First Step Effective Time), until amended thereafter in accordance with the Surviving Company Agreement
thereof, the New York LLC Law and other applicable Law.

(c)           At the Second Step Effective Time, the limited liability company operating
agreement of each of the Survivor Entities shall be in the forms in effect immediately prior to the Second Step
Effective Time (but after the First Step Effective Time), until amended thereafter in accordance with the terms
thereof, the New York LLC Law and other applicable Law.

(d)           At the Second Step Effective Time, each of the officers of a Survivor Entity
immediately prior to the Second Step Effective Time (but after the First Step Effective Time) shall be the officers
of such Survivor Entity, each to hold office until their respective death, permanent disability, resignation or
removal or until his or her successor is duly elected and qualified, all in accordance with the Surviving Company
Agreement of such Survivor Entity and applicable Law.

(e)           Without limiting the generality of Section 3.02(a), by virtue of the Second Step
Mergers, at the Second Step Effective Time, pursuant to 6 Del. Code Section 18-209 and Section 1004 of the NY
LLC Law, all properties, assets, rights, privileges, immunities, powers and causes of action of each of AII BTC,
AII MS, AII BC, AII BS and AII BH shall automatically vest by operation of law in each of GDC SMG, GDC
Beechwood, Aspen and Celebration, respectively.

(f)            At the Second Step Effective Time, all respective liabilities and debts of the AII
Companies and the Survivor Entities, except to the extent set forth in the terms of such liabilities and debts, shall
remain unaffected by the Second Step Mergers.

3.03        Further Assurances. If, at any time after the Second Step Effective Time, any Survivor Entity
shall consider or be advised that any deeds, bills of sale, assignments or assurances or any other acts or things are
necessary, desirable or proper (a) to vest, perfect or confirm, of record or otherwise, in such Survivor Entity its
right, title and interest in, to or under any of the rights, privileges, powers, franchises, immunities, causes of action,



properties or assets of either the AII Company(s) merged into it by virtue of the Second Step Mergers or such
Survivor Entity, or (b) otherwise to carry out the purposes of this Agreement, any Survivor Entity and its proper
officers or their designees shall be authorized to execute and deliver, in the name and on behalf of either the AII
Companies or the Survivor Entities, all such deeds, bills of sale, assignments and assurances and to do, in the name
and on behalf of either such AII Company(s) or such Survivor Entity, all such other acts and things as may be
necessary, desirable or proper to vest, perfect or confirm such Survivor Entity’s right, title and interest in, to and
under any of the rights, privileges, powers, franchises, immunities, causes of action, properties or assets of such AII
Company(s) or such Survivor Entity and otherwise to carry out the purposes of this Agreement.
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ARTICLE IV

 
CONVERSION OF AII COMPANY LIMITED LIABILITY COMPANY INTERESTS

 
4.01        Conversion of Limited Liability Company Interests. At the Second Step Effective Time, the

following shall occur or result by virtue of the Second Step Mergers and without any action on the part of the AII
Companies, the Survivor Entities or their respective members:

(a)           AII BTC and GDC SMG. The limited liability company interests of AII BTC issued
and outstanding immediately prior to the Second Step Effective Time shall be converted into the right to receive an
amount of cash equal to $22,538,000 (the “GDC SMG Merger Consideration”). Cash from the Fund in the
amount of $1,779,000 shall be applied towards the GDC SMG Merger Consideration in accordance with the terms
of the Escrow Agreement and the remaining $20,759,000 shall be paid, or caused to be paid, by GDC SMG. All of
the limited liability company interests of GDC SMG issued and outstanding immediately prior to the Second Step
Effective Time shall remain outstanding.

(b)           AII MS and GDC Beechwood. The limited liability company interests of AII MS
issued and outstanding immediately prior to the Second Step Effective Time shall be converted into the right to
receive an amount of cash equal to $13,876,000 (the “GDC Beechwood Merger Consideration”). Cash from the
Fund in the amount of $1,219,000 shall be applied towards the GDC Beechwood Merger Consideration in
accordance with the terms of the Escrow Agreement and the remaining $12,657,000 shall be paid, or caused to be
paid, by GDC Beechwood. All of the limited liability company interests of GDC Beechwood issued and
outstanding immediately prior to the Second Step Effective Time shall remain outstanding.

(c)           AII BC and Aspen. The limited liability company interests of AII BC issued and
outstanding immediately prior to the Second Step Effective Time shall be converted into the right to receive an
amount of cash equal to $9,175,000 (the “Aspen Merger Consideration”). Cash from the Fund in the amount of
$1,019,000 shall be applied towards the Aspen Merger Consideration in accordance with the terms of the Escrow
Agreement and the remaining $8,156,000 shall be paid, or caused to be paid, by Aspen. All of the limited liability
company interests of Aspen issued and outstanding immediately prior to the Second Step Effective Time shall
remain outstanding.

(d)           AII BS, AII BH and Celebration. The limited liability company interests of AII BS
issued and outstanding immediately prior to the Second Step Effective Time shall be converted into the right to
receive an amount of cash equal to $28,435,000 (the “AII BS/Celebration Merger Consideration”). Cash from
the Fund in the amount of $2,362,000 shall be applied towards the AII BS/Celebration Merger Consideration in
accordance with the terms of the Escrow Agreement and the remaining $26,073,000 shall be paid, or caused to be
paid, by Celebration. The limited liability company interests of AII BH issued and outstanding immediately prior
to the Second Step Effective Time shall be converted into the right to receive an amount of cash equal to
$24,571,000 (the “AII BH/Celebration Merger Consideration”, together with the AII BS/Celebration Merger
Consideration, the “Celebration Merger Consideration”). Cash from the Fund in the amount of $1,121,000 shall
be applied towards the AII BH/Celebration Merger Consideration in accordance with the terms of the Escrow
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Agreement and the remaining $23,450,000 shall be paid, or caused to be paid, by Celebration . All of the limited
liability company interests of Celebration issued and outstanding immediately prior to the Second Step Effective
Time shall remain outstanding. The GDC SMG Merger Consideration, the GDC Beechwood Merger
Consideration, the Aspen Merger Consideration and the Celebration Merger Consideration are collectively referred
to herein as the “Second Step Merger Consideration”. The First Step Merger Consideration and Second Step
Merger Consideration are collectively referred to herein as the “Merger Consideration”.

4.02        Cancellation of All Interests. From and after the Second Step Effective Time, all limited
liability interests of each of the AII Companies that were issued and outstanding immediately prior to the Second
Step Effective Time shall no longer be outstanding and shall automatically be canceled and retired and shall cease
to exist, and each holder thereof shall cease to have any rights with respect thereto, except the right to receive the



Second Step Merger Consideration set forth in Section 4.01 in accordance with the terms of this Agreement. At the
Second Step Effective Time, the limited liability interest transfer books of each of the AII Companies shall be
closed, and there shall be no further transfers on the limited liability company interest transfer books of the AII
Companies. Without limiting the generality of the foregoing, notwithstanding any other provision hereof, no
Survivor Entity shall be liable to any holder of limited liability company interests of any AII Company delivered to
a public official pursuant to any applicable abandoned property, escheat or similar Laws for any limited liability
company interests of such Survivor Entity or any distributions made with respect thereof.
 

4.03        Fund. Simultaneously with the execution of this Agreement, the GDC Companies in
accordance with Schedule 4.03 shall deliver, or cause to be delivered, to LandAmerica Financial Group (the
“Escrow Agent”) an aggregate amount of $7,500,000 (the “Initial Deposit”) by wire transfer of immediately
available funds to the account designated by the Escrow Agent in accordance with the terms of the escrow
agreement to be entered into by and among the parties hereto and the Escrow Agent substantially in the form
attached hereto as Exhibit C (“Escrow Agreement”). The Initial Deposit shall be held by the Escrow Agent in an
interest-bearing account in accordance with the terms of the Escrow Agreement. The Initial Deposit and all interest
accrued thereon while held by the Escrow Agent shall hereinafter collectively be referred to as the “Fund”. At the
Closing, the Initial Deposit shall be paid to the members of the AII Companies as part of the Second Step Merger
Consideration in accordance with the terms hereof and the terms of the Escrow Agreement.
 

ARTICLE V
 

CLOSING
 

 5.01 Closing.

(a)           Date, Place and Time. The closing of the First Step Mergers, the Second Step
Mergers and the other transactions contemplated by this Agreement (the “Closing”) shall take place at the offices
of the ARA Companies identified in Section 21.02 on January 5, 2005 (the “Closing Date”); provided, however,
that any of ARA, AII or the GDC Owners may extend the Closing Date up to and including January 12, 2005, by
delivering written notice of such change to the other two parties prior to 5:00 P.M. (Eastern Standard Time) on
Janaury 5, 2005;
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provided, further, that ARA, AII and the GDC Owners may change the time, date or place of the Closing by
mutual written agreement. Unless otherwise expressly provided herein or in any Trasnaction Document, whenever
any action is required under this Agreement or any Transaction Document by any GDC Owner or all of the GDC
Owners, it may be effected or taken by the approval of Martin Ginsburg and Samuel Ginsburg (or their respective
attorneys in fact), or as otherwise agreed in writing by all of the GDC Owners, and any action by Martin Ginsburg
and Samuel Ginsburg on behalf of the GDC Owners shall be binding on all of the GDC Owners.

(b)           Mergers. At the Closing, (a) first, (i) the GDC Companies and the ARA Companies
shall duly execute or cause to be duly executed appropriate certificates of merger prepared by the GDC Companies
(the “ARA Certificates of Merger”) with respect to the First Step Mergers, and (ii) the GDC Companies, as the
surviving limited liability companies, shall cause the ARA Certificates of Merger to be filed with the Secretary of
State of the State of Delaware and the Secretary of State of the State of New York, as appropriate, all in accordance
with the LLC Statutes and the terms hereof, and (b) second, after the ARA Certificates of Merger have been so
filed, (i) the First Step Survivor Entities and the AII Companies shall duly execute or cause to be duly executed
appropriate certificates of merger prepared by the GDC Companies (the “AII Certificates of Merger”) with
respect to the Second Step Mergers and (ii) the First Step Survivor Entities, as the limited liability companies that
will survive the Second Step Mergers, shall cause the AII Certificates of Merger to be filed with the Secretary of
State of the State of Delaware and the Secretary of State of the State of New York, as appropriate, all in accordance
with the LLC Statutes and the terms hereof. “Business Day” means a day other than a Saturday, Sunday or other
day on which banks located in New York City are authorized or required by law to close.

 (c) AII Loan and Defeasance Collateral.

(i)             In the event that on the Closing Date the Property Owners have not
secured a loan from a third party institutional lender in the amount equal to at least the Defeasance
Amount (herein defined) then on the Closing Date immediately after the Second Step Effective Time, (A)
AII shall make loans (the “AII Bridge Loans”) to one or more of the Property Owners as determined by
the GDC Owners and ARA (the “AII Bridge Borrowers”) in the aggregate amount of the Defeasance
Amount (the “AII Loan Amount”) and each of the AII Bridge Borrowers shall deliver a promissory note
in the principal amount of the portion of the AII Loan Amount made to such Property Owner (which
portions shall be determined by the GDC Owners and ARA), in the form attached hereto as Exhibit D1
(each, a “AII Bridge Note”), which AII Bridge Note shall bear interest at a rate per annum of 9% and
require payment in full of the principal of, and all accrued and unpaid interest on, such AII Bridge Note
on or prior to one hundred eighty (180) days after the Closing Date, to AII (it being understood that the
proceeds of the AII Bridge Loans shall be used by the AII Bridge Borrowers only for the purposes of
purchasing non-callable obligations of the United States of America (“Treasury Bills”) in the amount of
the Defeasance Amount, which Treasury Bills shall be used to pay the Defeasance Amount to the



Mortgagee, and reasonable expenses related thereto), and (B) (1) the AII Bridge Borrowers shall grant
AII exclusive control and dominion over the timing and manner of the purchase and disposition of the
Treasury Bills purchased with
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the proceeds of the AII Bridge Loans pursuant to an agreement(s) with the securities intermediary(s) that
execute such transactions, on terms reasonably satisfactory to AII, and, upon the payment of the
Defeasance Amount, a first mortgage on the Properties owned by the AII Bridge Borrowers pursuant to a
mortgage in the form attached hereto as Exhibit F (the “AII Bridge Mortgages”) and (2) Samuel
Ginsburg and Martin Ginsburg shall, jointly and severally, guaranty the obligations of none or one or
more of the AII Bridge Borrowers (as determined by the GDC Owners) under the AII Bridge Notes
issued thereby pursuant to guaranty(s) in the form of Exhibit D2 in such amounts as determined by the
GDC Owners. The “Defeasance Amount” shall equal the amount which is sufficient to purchase direct,
non-callable obligations of the United States of America that provide for payments (1) on or prior to, but
as close as possible to, all successive scheduled Payment Dates (as defined in the Notes) after the Release
Date through the Maturity Dates (as defined in the Notes), and (2) in amounts equal to or greater than the
Monthly Debt Service Payment Amounts (as defined in the Notes) required under the Notes through the
Maturity Dates of such Notes together with payment in full of the unpaid principal balance of the Notes
as of such Maturity Dates. It is acknowledged that ARA may be the lender of all or a portion of the AII
Bridge Loans as determined by ARA, AII and the GDC Owners on or prior to the Closing Date and in
such event “AII” as used herein with respect to the AII Bridge Loans shall also mean ARA to the extent
of such loans that are so made by ARA.

(ii)            In the event that on the Closing Date the Property Owners have not
secured a loan from a third party institutional lender in the amount equal to at least $441,000 (the
“Requested Amount”) then on the Closing Date immediately following the Second Step Effective Time,
(A) ARA shall make a loan (the “ARA Bridge Loan”) to Market Square in the principal amount equal to
the Requested Amount and the ARA Borrower (as hereinafter defined) shall deliver to ARA a promissory
note in the principal amount of the Requested Amount, in the form attached hereto as Exhibit G1 (the
“ARA Bridge Note”), which ARA Bridge Note shall be in the original principal amount of the Requested
Amount, bear interest at a rate per annum of 9% and require payment in full of the principal of, and all
accrued and unpaid interest on, such ARA Bridge Note on or prior to one hundred eighty (180) days after
the Closing Date, to ARA (it being understood that the proceeds of the ARA Bridge Loan shall be used
by the ARA Borrower only for the purposes of payment of the Merger Consideration hereunder, expenses
of the transactions contemplated hereby and expenses of the Property Owners), and (B) (1) the ARA
Borrower shall grant ARA a mortgage on the Property owned by the ARA Borrower pursuant to a
mortgage in the form attached hereto as Exhibit H (the “ARA Bridge Mortgage”) and (2) Samuel
Ginsburg and Martin Ginsburg shall, jointly and severally, guaranty the obligations of none or one or
more of the ARA Borrowers (as determined by the GDC Owners) under the ARA Bridge Notes issued
thereby pursuant to a guaranty(s) in the form of Exhibit G2 in such amounts as determined by the GDC
Owners. Notwithstanding any other provision hereof, prior to the Closing Date, ARA shall have made an
ARA Bridge Loan in the aggregate principal amount of $16,915,000 to Brandywine Condominium,
pursuant to an ARA Bridge Note, which obligations thereunder shall be secured by an ARA Bridge
Mortgage. For purposes hereof, “ARA Borrower” shall mean Market Square or Brandywine
Condominium as to the ARA Bridge Note and the ARA Mortgage issued thereby. It is acknowledged that
AII may be
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the lender of all or a portion of the ARA Bridge Loans as determined by ARA, AII and the GDC Owners
on or prior to the Closing Date and in such event “ARA” as used herein with respect to the ARA Bridge
Loans shall also mean AII to the extent of such loans that are so made by AII.

(iii)           On the Business Day immediately after the Closing Date, but conditioned
on AII making the AII Bridge Loans pursuant to Section 5.01(c)(i), the Property Owners shall pay to the
Mortgagee the Defeasance Amount.

(d)           GDC Payments. At the Closing, the GDC Owners and the GDC Companies shall
make, or caused to be made, the following payments, in immediately available funds to such account(s) as AII may
direct by written notice prior to the Closing:

(i)             GDC SMG Merger Consideration. GDC SMG shall pay, or cause to be
paid, $20,759,00 to AII;

(ii)            GDC Beechwood Merger Consideration. GDC Beechwood shall pay, or
cause to be paid, $12,657,000 to AII;



(iii)           Aspen Merger Consideration. Aspen shall pay, or cause to be paid,
$8,156,000 to AII; and

(iv)          AII BS and AII BH/Celebration Merger Consideration. Celebration shall
pay, or cause to be paid, $49,523,000 to AII.

5.02        Effective Times. The First Step Mergers shall become effective as of the date and time of filing
of the ARA Certificates of Merger or at such later time as is set forth in the ARA Certificates of Merger, if
different, all in accordance with the relevant provisions of the LLC Statutes, which time is hereinafter referred to
as the “First Step Effective Time” provided, however, that the First Step Effective Time shall be prior to the
Second Step Effective Time. The Second Step Mergers shall become effective as of the date and time of filing of
the AII Certificates of Merger or at such later time as is set forth in the ARA Certificates of Merger, if different, all
in accordance with the relevant provisions of the LLC Statutes, which time is hereinafter referred to as the
“Second Step Effective Time” provided, however, that the Second Step Effective Time shall be after the First
Step Effective Time. The First Step Mergers and the Second Step Mergers are collectively referred to herein as the
“Mergers”.

ARTICLE VI
 

TITLE TO PROPERTIES
 
Each of ARA and the ARA Companies hereby represents and warrants, jointly and severally, to the

Survivor Entities, the GDC Companies and the GDC Owners, as of the date hereof, as follows:
 
6.01        Ownership. Each of Acadia Brandywine Town Center, LLC, a Delaware limited liability

company (“Town Center”), Acadia Market Square, LLC, a Delaware limited liability company (“Market
Square”), Acadia Brandywine Subsidiary, LLC, a Delaware limited liability
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company (“Brandywine Subsidiary”), Acadia Brandywine Condominium, LLC, a Delaware limited liability
company (“Brandywine Condominium”), and Acadia Brandywine Holdings, LLC, a Delaware limited liability
company (“Brandywine Holdings” and together with Town Center, Market Square, Brandywine Subsidiary and
Brandywine Condominium, the “Property Owners”), own all of those Properties described on Schedule 6.01(a),
which legal descriptions shall be in such form as to be insurable by the Title Company. Schedule 6.01(a) sets forth
a complete and accurate description of all real property owned by each Property Owner, which real property is
referred to herein as the “Land”. The term “Buildings” means all buildings, improvements and other structures
situated on the Land. “Appurtenant Easements” means all easements, rights of way, reservations, privileges,
licenses, appurtenances, and other estates and rights of the applicable Property Owner to the Land and the
Buildings, and all other intangible property owned or held by the applicable Property Owner in connection
therewith, including but not limited to all guarantees, warranties, building permits, sewage and utility agreements,
approvals, certificates and all other governmental permits relating thereto. The “Personal Property” refers to all
right, title and interest of the applicable Property Owner in and to all fixtures, pumps, machinery, generators,
equipment, supplies and other articles of personal property attached or appurtenant to the Land or the Buildings, or
located thereon or used in connection therewith more particularly described on Schedule 6.01(b). “Appurtenant
Interests” means all right, title and interest of the applicable Property Owner, if any, in and to all strips and gores,
all alleys adjoining the Land, and the land lying in the bed of any street, road or avenue, opened or proposed, in
front of or adjoining the Land to the center line thereof, and all right, title and interest of the applicable Property
Owner, if any, in and to any award made or to be made in lieu thereof and in and to any unpaid award for any
taking by condemnation or any damages to the Land or the Buildings by reason of a change of grade of any street,
road or avenue, and all oil, gas, storage and mineral rights of the applicable Property Owner, if any, in and to the
Land. The “Fee Properties” consist of the Land, together with all of the applicable Property Owner’s right, title
and interest in and to the Buildings, the Appurtenant Easements, the Personal Property, the Appurtenant Interests,
and all right, title and interest of the applicable Survivor Entity or Property Owner, if any, in and to the trade names
of the Buildings. The “Condominium” consists of all of the right, title and interest of the applicable Property
Owner in, and to the property described in Schedule 6.01(c), and in and to the Buildings located on the Land
described therein, the Personal Property with respect to such Land and Buildings, and in and to the Appurtenant
Easements and Appurtenant Interests, and all rights, title and interest of the applicable Survivor Entity or Property
Owner, if any, in and to the trade names of the Buildings. The “Properties” consist of the Fee Properties and the
Condominium.

6.02        Title; Encumbrances. Each Property Owner solely owns and has good, valid, marketable and
insurable title to the Properties as set forth on Schedule 6.01(a), subject only to those matters set forth on Exhibit I
annexed hereto and made a part hereof (collectively, the “Permitted Encumbrances”); provided, however, the
Permitted Encumbrances (other than (a) those Permitted Encumbrances arising under the Loan Documents and
described in Schedule 6.02, (b) taxes not yet due and payable and that may hereafter be paid without penalty, (c)
the Leases, (d) utility easements that do not materially adversely affect any of the Properties or the ability of the
Property Owners to own, hold, use or operate the Properties in the manner currently owned, held, utilized and
operated, and (e) covenants, restrictions and rights that do not materially adversely affect any of the Properties or
the ability of the Property Owners to own, hold, use or operate the Properties in the manner currently owned, held,
utilized and operated,
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collectively, “Acceptable Encumbrances”) shall be subject to the review and approval of the GDC Owners
subsequent to the date hereof in accordance with Section 12.04 (the “Conditional Permitted Encumbrances”).
Subject to the Leases, the Property Owners are in peaceful and undisturbed possession of each parcel of each
Property, and there are no contractual or legal restrictions that preclude or restrict the ability to use the Property for
the purposes for which it is currently being used.

6.03        Improvements. All improvements on the Properties were constructed in material compliance
with all applicable Laws (including any building, planning or zoning Laws) affecting such Properties. To the actual
knowledge, without inquiry, of Joseph Hogan, SVP and Robert Scholem, SVP of Acadia Realty Trust, there are no
material latent structural defects affecting any Property.

6.04        Certificates of Occupancy. All the Property is occupied under a valid and current certificate of
occupancy or similar Permit.

6.05        Sufficiency of Assets. With the exception of the ARA Company Contracts and the AII
Company Contracts, as among the Property Owners, ARA, AII, the ARA Companies, the AII Companies and the
respective Affiliates of the foregoing, all tangible and intangible assets required to own and operate the Properties
consistent with past practice are owned or leased by the Property Owners.

ARTICLE VII
 

THE LOAN
 

7.01        Loan Documents. The $21,750,000 Mortgage Note dated July 9, 2002 issued by B.T. Center
Arc, LLC, a Delaware limited liability company, to UBS Warburg Real Estate Investments Inc., a Delaware
corporation (the “Lender” or “Mortgagee”), the $16,500,000 Mortgage Note dated May 31, 2002 issued by
Market Square at the Town Center, LLC, a Delaware limited liability company, to Mortgagee and the $30,000,000
Mortgage Note dated February 3, 2003 issued by Brandywine Subsidiary to Mortgagee are sometimes hereinafter
collectively referred to as the “Notes”, all documents or instruments executed or delivered in connection with the
delivery of the Notes are sometimes hereinafter individually referred to as a “Loan Document” and collectively
referred to as the “Loan Documents” and the amount advanced under the Notes is referred to as the “Loan”. The
Mortgage, Assignment of Leases and Rents and Security Agreement, dated as of July 9, 2002, by B.T. Center Arc,
LLC to Mortgagee, the Mortgage, Assignment of Leases and Rents and Security Agreement, dated as of May 31,
2002, by Market Square at the Town Center, LLC to Mortgagee and the Mortgage, Assignment of Leases and
Rents and Security Agreement, dated as of February 3, 2003, by Brandywine Subsidiary to Morgagee are
sometimes hereinafter collectively referred to as the “Mortgages”. Each of ARA and each ARA Company hereby
represents and warrants, jointly and severally, to the Surivivor Entities, the GDC Companies and the GDC Owners
as follows: (a) a true, correct and complete list of all of the Loan Documents is set forth on Schedule 7.01; (b) none
of the Loan Documents have been amended or modified except as set forth in Schedule 7.01; (c) true, correct and
complete copies of the Loan Documents, as same may have been amended or otherwise modified, have been
delivered to the GDC Owners prior to the date
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hereof; (d) as of the date hereof, there is no Default (as defined in the Mortgages) or Event of Default (as defined
in the Loan Documents) existing under any of the Loan Documents, and no condition exists or event has occurred
that with notice or lapse of time, or both, would constitute such a Default or Event of Default, result in the loss of
any right of any party thereunder or create a right of termination in favor of any party thereto and (e) as of the date
hereof, all amounts due and payable to the Lender under the Loan Documents have been paid in full. Each
reference to a Loan Document shall refer to each such document as modified or amended (i) prior to the date
hereof and (ii) on or following the date hereof but prior to the Closing to the extent permitted herein with the prior
written consent of the GDC Owners. Each of the GDC Owners and the GDC Companies acknowledge that the
transactions contemplated hereby may result in a Default or Event of Default under the Loan Documents.

7.02        Defeasance. Prior to the Closing, the ARA Companies and the AII Companies shall, and, from
and after the Closing, the Survivor Entities shall, cause the Property Owners to use all commercially reasonable
and good faith efforts to cause the release of the Properties from the Lien of the Mortgages and the other Loan
Documents (the “Defeasance”) in accordance with the terms of the Loan Documents, including taking the
following actions:

(a)           as soon as practicable after the date hereof, the Property Owners shall deliver written
notice to Mortgagee specifying a date, which shall be on or after the Closing Date (the “Release Date”), on which
the Defeasance Amount is to be delivered, such Release Date only to occur on a Payment Date (as defined in the
Notes);

 



(b)           on or prior to the Release Date (but after the Closing), the Property Owners shall pay
all accrued and unpaid interest and all other sums due under the Notes and under the other Loan Documents up to
the Release Date, including all costs and expenses incurred by Mortgagee or its agents in connection with such
release (including the fees and expenses incurred by attorneys and accountants in connection with the review of the
proposed Defeasance Collateral (as defined in the Mortgages) and the preparation of the Defeasance Security
Agreement and related documentation); and

 
(c)           on or prior to the Release Date (but after the Closing), the Property Owners shall

deliver to Mortgagee:

(i)             a pledge and security agreement, in form and substance satisfactory to
Mortgagee in its sole discretion, creating a first priority security interest in favor of Mortgagee in the
Defeasance Collateral (the “Defeasance Security Agreement”), which shall provide, among other
things, that any excess received by Mortgagee from the Defeasance Collateral over the amounts payable
by the Property Owners under the Loan Documents shall be refunded to the Property Owners promptly
after each Payment Date;

(ii)            a certificate of the Property Owners certifying that all of the requirements
set forth in this Section 7.02 have been satisfied;

(iii)           an opinion of counsel for the Property Owners in form and substance and
delivered by counsel satisfactory to Mortgagee in its sole discretion stating, among other things, that (1)
Mortgagee has a perfected first priority security
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interest in the Defeasance Collateral and that the Defeasance Security Agreement is enforceable against
the Property Owners in accordance with its terms and (2) that any REMIC Trust formed pursuant to a
Securitization (as defined in the Mortgages) will not fail to maintain its status as a "real estate mortgage
investment conduit" within the meaning of Section 860D of the Code as a result of the Defeasance;

(iv)          the Property Owners shall deliver evidence in writing from the applicable
Rating Agencies (as defined in the Loan Documents) to the effect that the collateral substitution effected
as part of the Defeasance will not result in a downgrading, withdrawal or qualification of the respective
ratings in effect immediately prior to the Defeasance for any securities issued in connection with the
Securitization which are then outstanding;

(v)         a certificate from a firm of independent public accountants acceptable to
Mortgagee certifying that the Defeasance Collateral is sufficient to provide for payments (A) on or prior
to, but as close as possible to, all successive scheduled Payment Dates after the Release Date through the
Maturity Dates (as defined in the Loan Documents), and (B) in amounts equal to or greater than the
Monthly Debt Service Payment Amounts (as defined in the Loan Documents) required under the Notes
through the Maturity Dates together with payment in full of the unpaid principal balance of the Notes as
of the respective Maturity Dates; and

(vi)        such other certificates, documents or instruments as Mortgagee may
reasonably require.

The Surviving Entities shall pay all reasonable and customary costs, expenses or fees imposed by the Lender to
effect the Defeasance. Each party hereto agrees to use all commercially reasonable efforts to reasonably cooperate
with the Property Owners in their efforts to effect the Defeasance. The ARA Companies and the AII Companies
shall not permit the Property Owners to modify any of the Loan Documents prior to the Closing without the GDC
Owners’ prior written consent, which consent may be granted in their sole discretion.

 
ARTICLE VIII

 
REPRESENTATIONS AND WARRANTIES REGARDING THE PROPERTY OWNERS
 
ARA and the ARA Companies hereby, jointly and severally, represent and warrant to the GDC Owners,

the GDC Companies and the Survivor Entities, as of the date hereof, as follows:
 
8.01        Organization and Qualification. All of the Property Owners are duly formed and validly

existing limited liability companies organized under the laws of the State of Delaware and are in good standing and
qualified to conduct business therein. The Property Owners do not own any equity interest, directly or indirectly, in
any Person. Each Property Owner has all requisite power and authority to own, lease and operate its properties
(including the Properties owned thereby) and to carry on its business as now being conducted.
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8.02        Leases. There are no leases, subleases, licenses, sublicenses, other occupancy agreements or

other Contracts to which any of the Property Owners is a party affecting any portion of the Properties, except for
the leases (including all amendments and/or modifications thereto) listed in Schedule 8.02(a) and made a part
hereof (collectively the “Leases”), true, correct and complete copies of which (including all amendments and/or
modifications thereto) have been delivered to the GDC Owners prior to the date hereof. Except as provided in the
Leases, no Property Owner has granted any option or right of first offer or right of first refusal to purchase any
Property or any portion thereof. Annexed hereto as Schedule 8.02(b) is a true, correct and complete rent roll for
each of the Properties as of November 24, 2005. There are no rents more than thirty (30) days past-due owing
under the Leases except as set forth in Schedule 8.02(c) hereto. For purposes hereof, “Knowledge” means (a) with
respect to ARA or any ARA Company on any matter in question, (i) all facts actually known by Robert Scholem,
SVP, Joseph Povinelli, SVP and Carol Smrek, VP on the subject date and (ii) all facts that any such individual
should have known with respect to such matter if such individual had made a reasonable inquiry into such matter,
(b) with respect to AII or any AII Company on any matter in question, (i) all facts actually known by Robert
Masters, Esq., on the subject date and (ii) all facts that any such individual should have known with respect to such
matter if such individual had made a reasonable inquiry into such matter, and (c) with respect to the GDC Owners
or any GDC Company on any matter in question, (i) all facts actually known by Christine McWalters, William
Ingraham and Samuel Ginsburg on the subject date and (ii) all facts that any such individual should have known
with respect to such matter if such individual had made a reasonable inquiry into such matter.

8.03        Litigation. Except as set forth on Schedule 8.03, there is no (a) material action, suit or
proceeding, claim, arbitration, litigation or investigation (including any action, suit, proceeding, claim, litigation or
investigation by or before any Governmental Entity) (each, an “Action”) pending or, to the Knowledge of ARA,
threatened, against any Property Owner and (b) outstanding order, writ, judgment, stipulation, injunction, decree,
determination, award or other decision against any Property Owner. “Governmental Entity” means any entity or
body exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining to United
States federal, state or local government or foreign, international, multinational or other government, including any
department, commission, board, agency, bureau, official or other regulatory, administrative or judicial authority
thereof.

 
8.04        New Leases. Subject to Section 12.01(a) with respect to any New Leases, except as set forth on

Schedule 8.04, no tenant, licensee or occupant under any of the Leases is or, as of the Closing, will be entitled to
any free rent, abatement, or concessions with respect to periods after Closing nor any construction allowances,
rebates, payments or reimbursements of tenant improvement costs, or refunds payable after Closing, and no tenant,
licensee or occupant under any of the Leases has or, as of the Closing, will have prepaid any rents or other charges
for more than one (1) month. No tenant under any Lease has any option, right of first refusal or occupancy claim
against any Properties or any part thereof except to occupy the Properties. There are no leasing broker fees
outstanding.

8.05        Insurance. The Property Owners have not received any written request by any insurance
carrier, insurance broker or agent, or Board of Fire Underwriters for any alterations to any of the Properties, nor
have they received any written notice that any defective condition
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exists in, on or about any Properties from any Person. Schedule 8.05 sets forth a complete and correct list of all
policies or binders of insurance and all insurance bonds held or maintained by or for the benefit of any Property
Owner (including all existing title insurance policies) (collectively, the “Insurance Policies”), specifying the
insurer, the amount and nature of coverage, the risk insured against, the deductible amount (if any) and the date
through which coverage shall continue by virtue of premiums already paid.

 
8.06        Condemnation, Certain Other Proceedings and Real Estate Issues. (a) There is no pending or,

to the Knowledge of each of ARA and each ARA Company, threatened or contemplated condemnation, eminent
domain, rezoning, assessment or similar Action affecting any of the Properties or any part or portion thereof, and
none of the Property Owners, ARA or the ARA Companies have received any notice of any such Action or have
Knowledge of the existence of any fact that might give rise to any such Action.
 

(b)          To the Knowledge of each of ARA and each ARA Company, each Property Owner
and each Property is in compliance in all material respects with all zoning requirements applicable to the
Properties.

 
(c)          To the Knowledge of each of ARA and each ARA Company, there is no intended or

promised public improvement or special assessment affecting or that could affect any Property or any portion
thereof that could result in any charge being levied or assessed against it or in the creation of any Lien against it.
To the Knowledge of each of ARA and each ARA Company, there is no plan, study or program in effect by any
Governmental Entity to widen, modify or realign any street providing access to or running adjacent to any Property
or any portion thereof, or that in any other way might materially affect the current use of any Property or any
portion thereof. The Property Owners have legal and practical vehicular access to the Properties. There is no
commitment or agreement with any Governmental Entity or public or private utility affecting any Property or any
portion thereof that has not been disclosed in writing by ARA to the GDC Owners. For purposes hereof, “Lien”



means any mortgage, deed of trust, lien, pledge, claim, charge, security interest, option, restriction, limitation,
easement, title defect or other adverse claim of ownership or use, or other encumbrance of any kind, character or
description, whether or not of record (including any deposit, conditional or installment sale, other title retention
Contract or capital lease), any lease in the nature thereof, any filing of, or agreement to, give any financing
statement, or any real estate Taxes, mechanic’s liens, assessments and judgments.
 

(d)          To the Knowledge of each of ARA and each ARA Company, there is no defect or
condition of the soil that could impair the use of any Property or any portion thereof by the Property Owners. To
the Knowledge of each of ARA and each ARA Company, there is no mining, mineral or water extraction or
development project in progress under any Property or any portion thereof or on or under any other land in the
vicinity thereof that could in any way affect (including by subsidence) any Property or any portion thereof.
 

(e)          To the Knowledge of each of ARA and each ARA Company, all utilities necessary
for the historic and current use, occupancy, operation and maintenance of the Properties, including gas, electricity,
steam, water, sewer, telephone, cable, fiber optic cable and
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Internet access, are currently available and fully operational. There is no encroachment of any improvement,
fixture, building, structure or fence located on any Property onto any adjoining land, nor any encroachment onto
any Property of any improvement, fixture, building, structure or fence located on any adjoining land.

 
8.07        Foreign Person. None of the Property Owners is a “foreign person” as such term is defined in

Section 1445 of the Internal Revenue Code of 1986, as amended, or the regulation promulgated thereunder
(collectively, the “Code”), nor will the transactions herein contemplated be subject to Section 897 of the Code or
the withholding requirements of Section 1445 of the Code.

 
8.08        Labor Contracts. There are no labor contracts, union contracts, collective bargaining

agreements, or any other employee agreements, written or oral, affecting any portion of the Properties (“Labor
Contracts”).

 
8.09        Contracts. Schedule 8.09 contains a true, correct and complete list of all binding agreements,

contracts, commitments, arrangements and understandings (“Contracts”) to which any of the Property Owners is a
party (the “Property Owner Contracts”), all of which may be cancelled (without penalty) within thirty (30) days
of any notice to cancel, except as expressly noted in Schedule 8.09. True and complete copies of all Property
Owner Contracts have been delivered to the GDC Owners.

 
8.10        Compliance with Laws. Except as set forth on Schedule 8.10, each of the Property Owners is,

and the business and operations thereof have been conducted, in compliance with all Laws to which such Property
Owner is subject (including all Laws relating to access for the handicapped, environmental or zoning matters). To
the Knowledge of ARA, no Property Owner has been charged with a violation of any applicable Law during the
period from January 31, 2003 through the date hereof. Each Property Owner has filed all reports required to be
filed with any Governmental Entity as to which the failure to file such reports would reasonably be expected to
have a Material Adverse Effect with respect to such Property Owner. Each Property Owner has obtained all
permits, certificates, licenses, approvals, orders, writs, determinations and other authorizations, and made all
registrations, declarations, filings or notices (collectively, “Permits”) required in connection with the operation of
the business thereof, except (a) for Permits required to be obtained or made in connection with the consummation
of the transactions contemplated hereby and (b) where the failure to obtain such Permit has not had and would not
reasonably be expected to have an Material Adverse Effect with respect to such Property Owner or any Property.
To the Knowledge of ARA, (a) all such Permits are in good standing or, where applicable, an application or
renewal application has been timely filed, is pending and approval is expected by ARA to be obtained, and (b)
each Property Owner is in material compliance with all terms and conditions of all such Permits and is not required
to make any expenditure in order to obtain or renew any Permit. “Material Adverse Effect” means, with respect
to a Person (or a Property, as the case may be) any circumstance, change or effect that is materially adverse to (i)
the condition (financial or otherwise), assets, liabilities, business, operations or results of operations of such Person
(or the Person that owns such Property) or (ii) the ability of such Person to consummate (or participate in the
consummation of) any Merger or any other transaction contemplated hereby, other than any such effect or change
(A) resulting from or
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arising in connection with (1) general economic or industry-wide conditions or (2) this Agreement or the
transactions contemplated hereby or (B) attributable to the fact that the prospective owner of any of the ARA
Companies, the AII Companies, the Property Owners or the Properties is a Survivor Entity or any Affiliate of a
Survivor Entity.

8.11        Organizational Documents. Schedule 8.11 sets forth a true, correct and complete list of all of
the documents pursuant to which each of the Property Owners is organized and governed, including all certificates



of formation, limited liability operating agreements and all amendments to the foregoing and all other agreements
among any legal or beneficial owners of interest in such entities in the nature of voting agreements, buy-sell
agreements, or company agreements (collectively, the “Organizational Documents”). The Organizational
Documents are in full force and effect and true and complete copies thereof have been delivered or otherwise made
available to the GDC Owners prior to the date hereof.

 8.12 Employees. None of the Property Owners currently has any employees.
 

8.13        Loan Documents. Except for the Loan and the Loan Documents (the current outstanding
amounts of which are set forth on Schedule 8.13), none of the Property Owners has any Indebtedness outstanding.
“Indebtedness” means, with respect to a Person, any of the following: (a) any indebtedness or obligations for
borrowed money, (b) any obligations evidenced by bonds, debentures, notes or other similar instruments, (c) any
obligations to pay the deferred purchase price of property or services, except trade accounts payable and other
current liabilities arising in the ordinary course of business, (d) any obligations as lessee under capitalized leases,
(e) any indebtedness or other obligations created or arising under any conditional sale or other title retention
agreement or arrangement, (f) any obligations, contingent or otherwise, under acceptance credit, letters of credit or
similar facilities (including reimbursement obligations in respect thereof), (g) any obligations upon which interest
charges are customarily paid, (h) any guaranty or other contingent obligations in respect of any type of
indebtedness or obligations referred to in the foregoing clauses, (i) all indebtedness of a third party that is secured
by any Lien on any property of such Person and (j) all obligations under hedging obligations.

 
8.14        Tax Returns. Each of the Property Owners has duly filed with the appropriate Governmental

Entities all federal, state, commonwealth, county, municipal, and local Tax Returns required to be filed by them
(each, a “Required Tax Return”) and has paid all taxes, interest and penalties that have become due and payable
by each such entity, as applicable, other than those for which an extension has been duly obtained, which
extensions are set forth on Schedule 8.14. ARA has made available to the GDC Owners for inspection complete
and accurate copies of all Required Tax Returns for periods ended after January 31, 2003 requested thereby, and all
schedules thereto.
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 8.15 Environmental.

(a)           There are no pending or, to the Knowledge of ARA, threatened Actions relating to
the Property or a Property Owner alleging a violation of any Laws relating to protection of the environment
(“Environmental Laws”), except as disclosed in Schedule 8.15.

(b)           Neither ARA nor any ARA Company or any Property Owner has received any
written communication from any Person that alleges that any Property Owner or any real or personal property that
any Property Owner owns, operates, occupies, leases or manages (including the Properties), in whole or in part,
directly or indirectly, is not in compliance with applicable Environmental Laws.

(c)         Each Property Owner has obtained (or has made) and maintains all applicable Permits
required under applicable Environmental Law (“Environmental Permits”) necessary for the construction and
operation of its facilities (including the Properties) and the conduct of its operations, and all such Environmental
Permits are in good standing or, where applicable, an application or renewal application has been timely filed, is
pending and approval is expected by ARA to be obtained, and each Property Owner is in compliance in all
material respects with all terms and conditions of all such Environmental Permits and is not required to make any
expenditure in order to obtain or renew any Environmental Permit.

8.16        Property Information. Complete copies of the following documents and information with
respect to the Properties have been delivered to the GDC Owners:

 
(a)         all surveys, as built drawings, plans, specifications, engineering and mechanical data

relating to the Properties, which are in the Property Owners’ possession;

(b)         true, legible and complete copies of each deed for each parcel of each Property and, to
the extent available, all the title insurance policies, title reports, certificates of occupancy, appraisals, Permits,
Liens, title documents and other documents relating to or otherwise affecting the any Property;

(c)           a copy of all environmental reports and audits in the Property Owners’ possession
with respect to the Properties including all Phase I and Phase II environmental assessments;

(d)           income and expense statements, year-end financial and monthly operating statements
for the Properties and the Property Owners for the period (i) February 1, 2003 through December 31, 2003, (ii)
2004 and (iii) January 1, 2005 through September 30, 2005 (the “Financial Statements”);

(e)           bills issued for the fiscal tax years 2004 and for the expired portion of the current
fiscal year for all real estate taxes and personal property taxes for the Properties and a copy of any and all notices
pertaining to real estate taxes or assessments applicable to the Properties;
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(f)            copies of all liability insurance policies covering the Properties, whether obtained by

the Propety Owners or by tenants under leases; and

(g)           an inventory of all equipment, supplies, furniture and other personal property located
at or associated with the Properties (specifying whether owned or leased).

8.17        Accounts Receivable. Annexed hereto as Schedule 8.17 is a true, correct and complete copy of
the accounts receivable for each of the Properties. All such accounts receivable (a) represent actual obligations
incurred by the applicable account debtors and (b) have arisen from bona fide transactions in the ordinary course of
the business of the Property Owners.  
 

8.18        Taxes. (a) Each of the Property Owners has properly filed or caused to be filed or will cause to
be filed, within the times and within the manner prescribed by law, all Required Tax Returns, (b) each Required
Tax Return is complete and accurate, (c) each of the Property Owners has paid or made adequate provisions for the
payment of all Taxes due or payable (without regard to whether such Taxes have been assessed), (d) there are no
Tax Liens upon the Properties or any other asset of a Property Owner, except Liens for Taxes not yet due and
payable, (e) none of the the Property Owners is a party to any pending or, to the Knowledge of ARA, threatened
Action for collection of any Tax, (f) to the Knowledge of ARA, none of the Properties or Property Owners has
been audited by any Tax authority nor has any Property Owner received notice of any such authority’s intention to
conduct any such audit, and (g) none of the Property Owners has any liability for any Taxes of any Person as a
transferee or successor, by contract or otherwise. “Taxes”, as used in this Agreement, means all income, gross
receipts, profits, franchise, sales, use, occupation, property (including in lieu-of-taxes), capital, environmental,
employment, severance, excise, workers’ compensation, social security, withholding or similar taxes or other
governmental fees or charges of a similar nature, however denominated, imposed by any federal, state, local or
other political subdivision taxing authority, whether imposed directly on a Person or resulting as a transferee or
successor, by contract or otherwise, and including any interest and penalties (civil or criminal) on or additions to
any such taxes or in respect of a failure to comply with any requirement relating to any Tax Return and any
expenses incurred in connection with the determination, settlement or litigation of any tax liability. “Tax Return”
as used in this Agreement, means any return, declaration, report, claim for refund, statement, extension request,
information return or other document (including any amendment thereto) filed or to be filed or required to be filed
or supplied to any federal, state, local or foreign Tax authority or any other Government Entity with respect to
Taxes.
 

8.19        Capitalization. Schedule 8.19 contains a list of all holders of limited liability company interests
of the Property Owners that are issued and outstanding, in each case, including the number of limited liability
company interests held by each such holder, all of which interests have been duly authorized and validly issued,
were issued in compliance with all applicable federal and state securities Laws and are owned by the holders
thereof free and clear of all Liens. Other than as set forth on Schedule 8.19, the Property Owners do not have any
outstanding limited liability company interests or securities convertible, exercisable or exchangeable for or into,
and there are no contracts, commitments, agreements, understandings, arrangements or restrictions by which a
Property Owner is bound to issue, limited liability company interests or other securities. Without limiting the
generality of the foregoing, B.T.
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Center Special, LLC is not a limited liability company member of Brandywine Condominium for tax purposes or
otherwise.
 
 8.20 Financial Statements; Liabilities.

(a)           The Financial Statements present fairly in all material respects the financial condition
and results of operations of the Property Owners as of the date and for the periods indicated and have been
prepared in accordance with United States generally accepted accounting principles and practices as in effect from
time to time and consistently applied throughout the periods involved (“GAAP”), except for the absence of
required footnote disclosures.

(b)           There are no Liabilities of the Property Owners except (i) as set forth in the Financial
Statements or disclosed in the notes thereto, (ii) non-default-related Liabilities arising out of the Property Owner
Contracts and (iii) other Liabilities arising in the ordinary course business that do not have, individually or in the
aggregate, a Material Adverse Effect on the Property Owners. For purposes hereof, “Liabilities” means all debts,
liabilities and obligations of any kind, nature or type, whether accrued or fixed, absolute, contingent or
unliquidated, matured or unmatured, determined or determinable, known or unknown, or otherwise, including
Taxes and those arising under any applicable Law (regardless of the time of the application of such Law), any
Action and any order, writ, judgment, injunction, decree, stipulation, determination or award entered or issued by
or with any Governmental Entity and those arising under any Contract (including all environmental claims).



ARTICLE IX
 

REPRESENTATIONS AND WARRANTIES OF ARA, AII, THE ARA COMPANIES 
AND THE AII COMPANIES

9.01        Representations and Warranties of ARA and the ARA Companies. Each of ARA and the ARA
Companies hereby, jointly and severally, represent and warrant to the GDC Owners, the GDC Companies and the
Survivor Entities, as of the date hereof, as follows:

(a)           Organization and Good Standing. Such Person is a duly formed and validly existing
limited liability company under the laws of the State of Delaware and is in good standing and qualified to
conduct business therein. Such Person has all requisite power and authority to own, lease and operate its
properties and to carry on its business as now being conducted.

(b)           Capitalization. Schedule 9.01(b) contains a list of all holders of limited liability
company interests of each ARA Company that are issued and outstanding, in each case, including the
number of limited liability company interests held by each such holder, all of which interests have been
duly authorized and validly issued, were issued in compliance with all applicable federal and state
securities Laws and are owned by the holders thereof free and clear of all Liens. Other than as set forth on
Schedule 9.01(b), each ARA Company does not have any outstanding limited liability company interests
or securities convertible, exercisable or exchangeable for or into, and there are no Contracts

 
22

 

 
by which any ARA Company is bound to issue, limited liability company interests or other securities.

(c)           Ownership of Assets. Other than as set forth on Schedule 9.01(c), no ARA Company
currently owns or controls, or in the past has owned or controlled, directly or indirectly, any interest in
any other Person or any assets or properties (other than limited liability company interests of the Property
Owners). No ARA Company currently employs, and in the past has employed, any individual as an
employee, contractor, consultant or otherwise. The ARA Companies own the limited liability interests of
the Property Owners as set forth on Schedule 8.19, free and clear of all Liens.

(d)           Authority and Enforceability. Such Person has the requisite power, right and
authority to enter into this Agreement and the other agreements and instruments contemplated hereby
(collectively, the “Transaction Documents”) to which it is or shall be a party and to consummate the
Mergers and the other transactions contemplated hereby and thereby. The execution and delivery of this
Agreement and such other Transactions Documents by such Person and the consummation of the Mergers
and such other transactions have been duly and validly authorized by all necessary limited liability
company action on the part of such Person. This Agreement has been duly executed and delivered by
such Person and, assuming due authorization, execution and delivery by each of the other parties hereto,
constitutes the legal, valid and binding obligation of such Person, enforceable against it in accordance
with its terms, except as such enforceability may be limited by (i) bankruptcy, insolvency, reorganization,
moratorium or other similar Laws affecting or relating to creditors’ rights generally, and (ii) the
availability of injunctive relief and other equitable remedies.

 (e) No Conflicts; Consents.

(i)             The execution and delivery by such Person of this Agreement and each
other Transaction Document to which it is a party do not, and the consummation by such Person of the
Mergers and the other transactions contemplated hereby to which such Person or any Property Owner is a
party and the compliance by such Person and the Property Owners with the terms and provisions hereof
and thereof will not (A) violate the provisions of any of the Organizational Documents of such Person or
any Property Owner, (B) conflict with, result in the breach or violation of, require any consent under, or
constitute a default under, or grounds for termination of, any Contract to which such Person or any
Property Owner is a party or any Contract or Permit by which such Person or any Property Owner is
bound or to which such Person, any Property Owner or any Property is subject, (C) violate any Law
applicable to such Person or any Property Owner, or (D) result in the creation or imposition of any Liens
upon any of the assets owned or used by such Person or any Property Owner, except (x) in each such case
where such violation, conflict, breach, consent, default, termination or Lien would not reasonably be
expected to have Material Adverse Effect on such Person or Property Owner and (y) the Loan Documents
if the Closing occurs prior to the Defeasance.

(ii)            No Permit of, registration, declaration or filing with, or notice to, any
Governmental Entity or other Person is required by such Person or any Property
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Owner in connection with the execution and delivery of this Agreement, any other Transaction Document
and the consummation of the Mergers or any other transactions contemplated hereby or thereby, except
for any Permits, registrations, declarations, filings and notices the failure to obtain would not reasonably
be expected to have a Material Adverse Effect with respect to such Person.

(f)         Taxes. All Tax Returns required to have been filed by such Person have been duly
filed, and each such Tax Return is complete and accurate and reflects the liability of such Person for
Taxes. All Taxes shown on such Tax Returns as due have been paid and all other Taxes (including related
interest and penalties) that have become due and payable by such Person have been paid, other than those
for which an extension has been duly obtained. To the Knowledge of ARA, there is no audit currently
pending against ARA or any ARA Company in respect of any Taxes, nor has ARA or any ARA Company
received written notice of the intention of any Governmental Entity to conduct any such audit. There are
no Liens on any of the assets of such Person that arose in connection with any failure (or alleged failure)
to pay any Tax, other than Liens for Taxes not yet due and payable. Such Person has withheld and paid all
Taxes required to have been withheld and paid in connection with amounts paid or owing to any third
party. ARA has made available to the GDC Owners for inspection complete and accurate copies of all
Tax Returns of any ARA Company, all schedules thereto and all written communications, examination
reports and statements of deficiencies relating thereto to the extent requested by the GDC Owners.

(g)         Compliance with Laws. To the Knowledge of ARA, such Person is in compliance with
all Laws to which the business of the such Person is subject, except where such failure to comply would
not reasonably be expected to have a Material Adverse Effect with respect to such Person. No ARA
Company has been charged with a violation of any applicable Law. Each ARA Company has filed all
reports required to be filed with any Governmental Entity as to which the failure to file such reports
would reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect with
respect to such ARA Company. Each ARA Company has obtained all Permits required in connection
with the operation of the business thereof, except (i) for Permits required to be obtained or made in
connection with the consummation of the transactions contemplated hereby and (ii) where the failure to
obtain such Permit has not had and would not reasonably be expected to have an Material Adverse Effect
with respect to such ARA Company. To the Knowledge of ARA, (i) all such Permits are in good standing
or, where applicable, an application or renewal application has been timely filed, is pending and approval
is expected by ARA to be obtained, and (ii) each ARA Company is in material compliance with all terms
and conditions of all such Permits and is not required to make any expenditure in order to obtain or renew
any Permit.

(h)         Contracts. Schedule 9.01(h) sets forth a true, correct and complete list of each Contract
to which any of the ARA Companies is party (the “ARA Company
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Contracts”). True and complete copies of all ARA Company Contracts have been delivered to the GDC
Owners. Each ARA Company Contract constitutes a valid and binding obligation of, and is enforceable
against, the ARA Company that is a party thereto and, to the Knowledge of ARA, the other parties thereto
in accordance with its terms.

(i)          Liabilities. There are no Liabilities of the ARA Companies, except (i) non-default-
related Liabilities arising out of the ARA Company Contracts and (ii) other Liabilities arising in the
ordinary course of business that would not reasonably be expected to have, individually or in the
aggregate, a Material Adverse Effect on such ARA Company.

(j)          Litigation. There is no (i) Action pending or, to the Knowledge of ARA, threatened,
against such Person and (ii) outstanding order, writ, judgment, stipulation, injunction, decree,
determination, award or other decision against such Person.

(k)         Brokers. Neither such Person nor any Affiliate thereof has incurred any broker’s,
lender’s or placement fee or commission with respect to the Mergers, this Agreement, any other
Transaction Document or any other transaction contemplated hereby or thereby.

(l)          Securities Laws. The registration of any security or the filing or obtaining of any
Permit under any securities Laws is not required in connection with the Mergers with respect to the
limited liability company interests of any ARA Company. Neither ARA nor any ARA Company has
taken any action or has omitted to take any action that would cause the participation of such limited
liability company interests in the Mergers to not be in compliance with the requirements of all Laws
applicable to the offer, issuance, sale and transfer of securities.

9.02        Representations and Warranties of AII and the AII Companies. Each of AII and the AII
Companies hereby, jointly and severally, represent and warrant to the GDC Owners, the GDC Companies and the
Survivor Entities, as of the date hereof, as follows:



(a)           Organization and Good Standing. Such Person is a duly formed and validly existing
limited liability company under the laws of the State of Delaware and is in good standing and qualified to
conduct business therein. Such Person has all requisite power and authority to own, lease and operate its
properties and to carry on its business as now being conducted.

(b)           Capitalization. Schedule 9.02(b) contains a list of all holders of limited liability
company interests of each AII Company that are issued and outstanding, in each case, including the
number of limited liability company interests held by each such holder, all of which interests have been
duly authorized and validly issued, were issued in compliance with all applicable federal and state
securities Laws and are owned by the holders thereof free and clear of all Liens. Other than as set forth on
Schedule 9.02(b),
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each AII Company does not have any outstanding limited liability company interests or securities
convertible, exercisable or exchangeable for or into, and there are no Contracts by which any AII
Company is bound to issue, limited liability company interests or other securities.

(c)           Ownership of Assets. Other than as set forth on Schedule 9.02(c), no AII Company
currently owns or controls, or in the past has owned or controlled, directly or indirectly, any interest in
any other Person or any assets or properties (other than limited liability company interests of the Property
Owners). No AII Company currently employs, and in the past has employed, any individual as an
employee, contractor, consultant or otherwise. The AII Companies own the limited liability interests of
the Property Owners as set forth on Schedule 8.19, free and clear of all Liens.

(d)           Authority and Enforceability. Such Person has the requisite power, right and
authority to enter into this Agreement and each other Transaction Document to which it is or shall be a
party and to consummate the Mergers and the other transactions contemplated hereby and thereby. The
execution and delivery of this Agreement and such other Transactions Documents by such Person and the
consummation of the Mergers and such other transactions have been duly and validly authorized by all
necessary limited liability company action on the part of such Person. This Agreement has been duly
executed and delivered by such Person and, assuming due authorization, execution and delivery by each
of the other parties hereto, constitutes the legal, valid and binding obligation of such Person, enforceable
against it in accordance with its terms, except as such enforceability may be limited by (i) bankruptcy,
insolvency, reorganization, moratorium or other similar Laws affecting or relating to creditors’ rights
generally, and (ii) the availability of injunctive relief and other equitable remedies.

 (e) No Conflicts; Consents.

(i)             The execution and delivery by such Person of this Agreement and each
other Transaction Document to which it is a party do not, and the consummation by such Person of the
Mergers and the other transactions contemplated hereby to which such Person or any Property Owner is a
party and the compliance by such Person and the Property Owners with the terms and provisions hereof
and thereof will not (A) violate the provisions of any of the Organizational Documents of such Person,
(B) conflict with, result in the breach or violation of, require any consent under, or constitute a default
under, or grounds for termination of, any Contract to which such Person is a party or any Contract or
Permit by which such Person is bound or to which such Person, is subject, (C) violate any Law applicable
to such Person, or (D) result in the creation or imposition of any Liens upon any of the assets owned or
used by such Person, except (x) in each such case where such violation, conflict, breach, consent, default,
termination or Lien would not reasonably be expected to have Material Adverse Effect on such Person
and (y) the Loan Documents if the Closing occurs prior to the Defeasance.

(ii)            No Permit of, registration, declaration or filing with, or notice to, any
Governmental Entity or other Person is required by such Person in connection with the execution and
delivery of this Agreement, any other Transaction Document and the
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consummation of the Mergers or any other transactions contemplated hereby or thereby, except for any
Permits, registrations, declarations, filings and notices the failure to obtain would not reasonably be
expected to have a Material Adverse Effect with respect to such Person.

(f)         Taxes. All Tax Returns required to have been filed by such Person have been duly
filed, and each such Tax Return is complete and accurate and reflects the liability of such Person for
Taxes. All Taxes shown on such Tax Returns as due have been paid and all other Taxes (including related
interest and penalties) that have become due and payable by such Person have been paid, other than those



for which an extension has been duly obtained. To the Knowledge of AII, there is no audit currently
pending against AII or any AII Company in respect of any Taxes, nor has AII or any AII Company
received written notice of the intention of any Governmental Entity to conduct any such audit. There are
no Liens on any of the assets of such Person that arose in connection with any failure (or alleged failure)
to pay any Tax, other than Liens for Taxes not yet due and payable. Such Person has withheld and paid all
Taxes required to have been withheld and paid in connection with amounts paid or owing to any third
party. AII has made available to the GDC Owners for inspection complete and accurate copies of all Tax
Returns of any AII Company, all schedules thereto and all written communications, examination reports
and statements of deficiencies relating thereto to the extent requested by the GDC Owners.

(g)         Compliance with Laws. To the Knowledge of AII, such Person is in compliance with
all Laws to which the business of the such Person is subject, except where such failure to comply would
not reasonably be expected to have a Material Adverse Effect with respect to such Person. No AII
Company has been charged with a violation of any applicable Law. Each AII Company has filed all
reports required to be filed with any Governmental Entity as to which the failure to file such reports
would reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect with
respect to such AII Company. Each AII Company has obtained all Permits required in connection with
the operation of the business thereof, except (i) for Permits required to be obtained or made in connection
with the consummation of the transactions contemplated hereby and (ii) where the failure to obtain such
Permit has not had and would not reasonably be expected to have an Material Adverse Effect with respect
to such AII Company. To the Knowledge of AII, (i) all such Permits are in good standing or, where
applicable, an application or renewal application has been timely filed, is pending and approval is
expected by AII to be obtained, and (ii) each AII Company is in material compliance with all terms and
conditions of all such Permits and is not required to make any expenditure in order to obtain or renew any
Permit.

(h)         Contracts. Schedule 9.02(h) sets forth a true, correct and complete list of each Contract
to which any of the AII Companies is party (the “AII Company Contracts”). True and complete copies
of all AII Company Contracts have been delivered to the GDC Owners. Each AII Company Contract
constitutes a valid and
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binding obligation of, and is enforceable against, the AII Company that is a party thereto and, to the
Knowledge of AII, the other parties thereto in accordance with its terms.

(i)          Liabilities. There are no Liabilities of the AII Companies, except (i) non-default-
related Liabilities arising out of the AII Company Contracts and (ii) other Liabilities arising in the
ordinary course of business that would not reasonably be expected to have, individually or in the
aggregate, a Material Adverse Effect on such AII Company.

(j)          Litigation. There is no (i) Action pending or, to the Knowledge of AII, threatened,
against such Person and (ii) outstanding order, writ, judgment, stipulation, injunction, decree,
determination, award or other decision against such Person.

(k)         Brokers. Neither such Person nor any Affiliate thereof has incurred any broker’s,
lender’s or placement fee or commission with respect to the Mergers, this Agreement, any other
Transaction Document or any other transaction contemplated hereby or thereby.

(l)          Securities Laws. The registration of any security or the filing or obtaining of any
Permit under any securities Laws is not required in connection with the Mergers with respect to the
limited liability company interests of any AII Company. Neither AII nor any AII Company has taken any
action or has omitted to take any action that would cause the participation of such limited liability
company interests in the Mergers to not be in compliance with the requirements of all Laws applicable to
the offer, issuance, sale and transfer of securities.

ARTICLE X
 

REPRESENTATIONS AND WARRANTIES OF THE GDC OWNERS AND THE GDC COMPANIES
 
Each of the GDC Owners and the GDC Companies hereby, jointly and severally, represent and warrant to

ARA, AII, the ARA Companies and the AII Companies, as of the date hereof, as follows:
 

 10.01 [Intentionally Omitted]

10.02     Capitalization. Schedule 10.02 contains a list of all holders of limited liability company interests
of each GDC Company that are issued and outstanding, in each case, including the number of limited liability
company interests held by each such holder, all of which interests have been duly authorized and validly issued,
were issued in compliance with all applicable federal and state securities Laws and are owned by the holders
thereof free and clear of all Liens. Other than as set forth on Schedule 10.02, each GDC Company does not have



any outstanding limited liability company interests or securities convertible, exercisable or exchangeable for or
into, and there are no Contracts by which any GDC Company is bound to
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issue, limited liability company interests or other securities. The 22.22% GDC SMG Interest, the 22.22% GDC
Beechwood Interest, the 22.22% Aspen Interest and the 22.22% Celebration Interest issuable pursuant to the First
Step Mergers, when issued, will be duly authorized and validly issued and issued in compliance with all applicable
federal and state securities Laws and free and clear of all Liens (other than Liens created by ARA).

10.03     Ownership of Assets. Immediately prior to the Closing, no GDC Company shall (a) own or
control, directly or indirectly, any interest in any other Person or any assets or properties or (b) employ any
individual, whether as an employee, contractor, consultant or otherwise.

10.04     Authority and Enforceability. Each of Martin Ginsburg, Samuel Ginsburg and Adam Ginsburg
has the full legal capacity to execute and deliver this Agreement and each of the Transaction Documents to which
he is a party and to consummate the Mergers and the other transactions contemplated hereby and thereby. Each of
Samuel Ginsburg 2000 Trust Agreement #1, Martin Ginsburg 2000 Trust Agreement #1 and the GDC Companies
has the requisite power, right and authority to enter into this Agreement, each of the other Transaction Documents
to which it is a party and to consummate the Mergers and the other transactions contemplated hereby and thereby.
The execution and delivery of this Agreement and such other Transaction Documents by each of the GDC Owners
and the GDC Companies, as applicable, and the consummation of the Mergers and such other transactions have
been duly authorized by all necessary limited liability company, trust or other action, as applicable, on the part of
the GDC Owners and each of the GDC Companies. This Agreement has been, and on or prior to the Closing each
other Transaction Document will be, duly executed and delivered by each of the GDC Owners and each of the
GDC Companies that is a party hereto and thereto and, assuming due authorization, execution and delivery by each
of the other parties hereto, constitutes, and each other Transaction Document to which any of the GDC Owners or
GDC Companies is or will be a party, constitutes or, when so executed and delivered, will constitute, the legal,
valid and binding obligation of each of the GDC Owners and the GDC Companies, enforceable against each of
them in accordance with its terms, except as such enforceability may be limited by (a) bankruptcy, insolvency,
reorganization, moratorium or other similar Laws affecting or relating to creditors’ rights generally, and (b) the
availability of injunctive relief and other equitable remedies.

 10.05 No Conflicts; Consents.

(a)           The execution and delivery of this Agreement by each of the GDC Owners and the
GDC Companies and each other Transaction Document to which it is a party do not, and the consummation by
each of them of the Mergers and the other transactions contemplated hereby to which it is a party and the
compliance by each of them with the terms and provisions hereof and thereof will not, (i) violate the provisions of
any of the Organizational Documents of Samuel Ginsburg 2000 Trust Agreement #1, Martin Ginsburg 2000 Trust
Agreement #1 or any of the GDC Companies, (ii) conflict with, result in the breach or violation of, require any
consent under, or constitute a default under, or grounds for termination of, any Contract to which any of the GDC
Owners or the GDC Companies is a party or any Contract or Permit by which any such Person is bound or to
which any such Person, is subject, (iii) violate any Law applicable to any of the GDC Owners or the GDC
Companies, or (iv) result in the creation or imposition of any
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Liens upon any of the assets owned or used by any of the GDC Owners or the GDC Companies, except in each
such case where such violation, conflict, breach, consent, default, termination or Lien would not reasonably be
expected to have Material Adverse Effect on such Person.

(b)           No Permit of, registration, declaration or filing with, or notice to, any Governmental
Entity or any other Person is required by any of the GDC Owners or the GDC Companies in connection with the
execution and delivery of this Agreement, any other Transaction Document and the consummation of the Mergers
or any other transactions contemplated hereby or thereby, except for such Permits, registrations, declarations,
filings and notices the failure to obtain would not reasonably be expected to have a Material Adverse Effect on any
of the GDC Owners or the GDC Companies.

10.06     Taxes. All Tax Returns required to have been filed by any of the GDC Companies have been
duly filed, and each such Tax Return is complete and accurate and reflects the liability of such Person for Taxes.
All Taxes shown on such Tax Returns as due have been paid and all other Taxes (including related interest and
penalties) that have become due and payable by such Person have been paid, other than those for which an
extension has been duly obtained. To the Knowledge of GDC, there is no audit currently pending against any GDC
Company in respect of any Taxes, nor has GDC or any GDC Company received written notice of the intention of
any Governmental Entity to conduct any such audit. There are no Liens on any of the assets of such Person that
arose in connection with any failure (or alleged failure) to pay any Tax, other than Liens for Taxes not yet due and



payable. Such Person has withheld and paid all Taxes required to have been withheld and paid in connection with
amounts paid or owing to any third party. The GDC Owners have made available to ARA for inspection complete
and accurate copies of all Tax Returns of any GDC Company, all schedules thereto and all written
communications, examination reports and statements of deficiencies relating thereto to the extent requested by
ARA.

10.07     Compliance with Laws. To the Knowledge of GDC, each of the GDC Companies is in
compliance with all Laws to which the business of the such Person is subject, except where such failure to comply
would not reasonably be expected to have a Material Adverse Effect with respect to such Person. No GDC
Company has been charged with a violation of any applicable Law. Each GDC Company has filed all reports
required to be filed with any Governmental Entity as to which the failure to file such reports would reasonably be
expected to have, individually or in the aggregate, a Material Adverse Effect with respect to such GDC Company.
Each GDC Company has obtained all Permits required in connection with the operation of the business thereof,
except (a) for Permits required to be obtained or made in connection with the consummation of the transactions
contemplated hereby and (b) where the failure to obtain such Permit has not had and would not reasonably be
expected to have an Material Adverse Effect with respect to such GDC Company. To the Knowledge of the GDC
Owners, (a) all such Permits are in good standing or, where applicable, an application or renewal application has
been timely filed, is pending and approval is expected by the GDC Owners to be obtained, and (b) each GDC
Company is in material compliance with all terms and conditions of all such Permits and is not required to make
any expenditure in order to obtain or renew any Permit.

 10.08 Contracts. None of the GDC Companies is a party to any Contract.
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 10.09 Liabilities. None of the GDC Companies has any Liabilities.

10.10     No Litigation. There is no (i) Action pending or, to the Knowledge of the GDC Owners,
threatened, against such Person and (ii) outstanding order, writ, judgment, stipulation, injunction, decree,
determination, award or other decision against such Person.

10.11     Brokers. Neither such Person nor any Affiliate thereof has incurred any broker’s, lender’s or
placement fee or commission with respect to the Mergers, this Agreement, any other Transaction Document or any
other transaction contemplated hereby or thereby.

10.12     Securities Laws. The registration of any security or the filing or obtaining of any Permit under
any securities Laws is not required in connection with the Mergers with respect to the limited liability company
interests of any GDC Company. Neither the GDC Owners nor any GDC Company has taken any action or has
omitted to take any action that would cause the participation of such limited liability company interests in the
Mergers to not be in compliance with the requirements of all Laws applicable to the offer, issuance, sale and
transfer of securities.

ARTICLE XI
 

AS IS
 

11.01     AS IS. Each of the GDC Owners and each of the GDC Companies expressly acknowledges that
the Mergers and the other transactions contemplated hereby are being consummated on an “AS-IS, WHERE-IS,
WITH ALL FAULTS” basis except as may otherwise be specifically provided, represented or warranted herein
(including all the representations and warranties set forth in Articles VI, VIII and IX).

11.02     No Other Representations or Agreements. This Agreement, as written, together with the other
Transaction Documents, contain all the terms of the agreement entered into among the parties as of the date hereof
with respect to the subject matter hereof, and each of the GDC Owners and the GDC Companies acknowledges
that none of ARA, AII, the ARA Companies, the AII Companies nor any of their respective Affiliates, nor any of
their agents or representatives, nor Broker has made any representations or held out any inducements to any of the
GDC Owners or the GDC Companies, and each of the GDC Owners and the GDC Companies hereby specifically
disclaim any representation, oral or written, past, present or future, other than those specifically set forth in this
Agreement. Without limiting the generality of the foregoing, none of the GDC Owners nor any of the GDC
Companies has relied on any representations or warranties, and none of ARA, AII, the ARA Companies, the AII
Companies nor any of their respective Affiliates, nor any of their agents or representatives has or is willing to
make any representations or warranties, express or implied, other than as may be expressly set forth herein, as to
(a) the status of title to the Properties, (b) the Leases, (c) the Property Owner Contracts, (d) the current or future
real estate tax liability, assessment or valuation of the Properties, (e) the potential qualification of the Properties for
any and all benefits conferred by any Laws whether for subsidies, special real estate tax treatment, insurance,
mortgages or any other benefits, whether similar or dissimilar to those enumerated, (f) the compliance of the
Properties in their current or any future state with applicable Laws or any violations thereof, including those
relating to access for the handicapped, environmental or zoning matters, and the
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ability to obtain a change in the zoning or a variance in respect to any Property’s non-compliance, if any, with
zoning Laws, (g) the nature and extent of any right-of-way, lease, possession, lien, encumbrance, license,
reservation, condition or otherwise, (h) the availability of any financing for the purchase, alteration, rehabilitation
or operation of the Properties from any source, including any Government Entity or any lender, (i) the current or
future use of the Properties, (j) the present and future condition and operating state of any Personal Property with
respect to any of the Properties and the present or future structural and physical condition of any of the Buildings
included in the Properties, their suitability for rehabilitation or renovation, or the need for expenditures for capital
improvements, repairs or replacements thereto, (k) the viability or financial condition of any tenant, (l) the status of
the leasing markets in which the Properties are located, or (m) the actual or projected income or operating
expenses of the Properties.

11.03     Survival. The provisions of this Article XI shall survive the termination of this Agreement and
the Closing.

ARTICLE XII
 

COVENANTS
 

Notwithstanding anything to the contrary set forth elsewhere in this Agreement, the parties hereto
covenant and agree as follows and agree that the following shall govern and control the rights and obligations of
the parties pursuant to this Agreement.
 

12.01     ARA Conduct of Business of Property Owners Prior to Closing Date. Between the date hereof
and the Closing Date, the ARA Companies shall, or shall cause the Property Owners to, as applicable, operate and
maintain the Properties and otherwise operate in accordance with past practices, and undertake the following:

(a)           The Property Owners shall not modify, extend, renew or cancel (subject to Section
12.01(b)) any existing Lease or enter into any New Lease of over 25,000 square feet of space in any portion of the
Properties ( a “Major Tenant Lease”) without the GDC Owners’ prior consent in each instance, provided,
however, that in the event the GDC Owners fail to respond to the Property Owner with respect to any such Major
Tenant Lease within ten (10) Business Days after written notification by the applicable Property Owner of the
proposed terms thereof, together with a copy of the proposed Major Tenant Lease, the applicable Property Owner
shall thereafter be permitted at any time thereafter prior to Closing to enter into such Major Tenant Lease on
substantially the same terms presented to the GDC Owners, and the GDC Owners’ sole option in such event shall
be to terminate this Agreement by written notice to ARA within ten (10) days after receipt of written notification
from the applicable Property Owner that it has elected to enter into such Major Tenant Lease. A renewal or
extension by a tenant pursuant to the tenant’s rights or options in the tenant’s Lease shall not in any event
constitute an action requiring the consent of the GDC Owners under this Section 12.01, except to the extent the
consent of the landlord under the Lease would otherwise be required, in which case such renewal or extension
shall be subject to the terms of this Section 12.01(a) and Section 12.01(b). The lease transactions described in
Article XIII shall not be deemed New Lease transactions for purposes of this Article XII.
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(b)           If there occurs prior to the Closing Date the execution and delivery of (i) a binding

agreement or instrument pursuant to which there (A) is an extension or renewal of any existing Lease, whether or
not such Lease provides for its extension or renewal, or (B) is an expansion of space under, or modification of, an
existing Lease or (ii) a lease, sublease, license, sublicense, other occupancy agreement or other Contract for the
utlization of any portion of any Property (each, a “New Lease”), the ARA Companies shall cause the Property
Owners to keep accurate records of all out-of-pocket expenses incurred with an unaffiliated third party in
connection with each New Lease from and after the execution and delivery of such New Lease until the Closing
Date (collectively, “New Lease Expenses”), including the following: (i) brokerage commissions and fees relating
to such new leasing transaction; (ii) expenses incurred for repairs, improvements, equipment, painting, decorating,
partitioning and other items to satisfy the tenant’s requirements with regard to such new leasing transaction; (iii)
the cost of removal and/or abatement of asbestos or other hazardous or toxic substances following the execution
and delivery of the New Lease located in the demised space that is the subject of such New Lease; (iv)
reimbursements to the tenant for the cost of any of the items described in the preceding clauses (ii) and (iii); (v)
reasonable legal fees for services in connection with the preparation of documents in connection with the
effectuation of the new leasing transaction; (vi) rent concessions relating to the demised space that is the subject of
such New Lease, provided the tenant has the right to take possession of such demised space during the period of
such rent concessions; and (vii) expenses incurred for the purpose of satisfying or terminating the obligations of a
tenant under a New Lease to the landlord under another lease (whether or not such other lease covers space in the
Properties).



(c)           The New Lease Expenses for each New Lease allocable to and payable by the AII
Companies shall be determined by multiplying 77.78% of the amount of such New Lease Expenses by a fraction,
the numerator of which shall be the number of days contained in that portion, if any, of the term of such New
Lease commencing on the date on which the tenant thereunder shall have commenced to pay fixed rent (“Rent
Commencement Date”) and expiring on the date immediately preceding the Closing Date, and the denominator of
which shall be the total number of days contained in the period commencing on the Rent Commencement Date and
expiring on the date of the scheduled expiration of the term of such New Lease (excluding any unexercised tenant
renewal options), and the remaining balance of the New Lease Expenses for each New Lease shall be allocable to
and payable by the GDC Companies in accordance with remaining provisions of this Section 12.01(c). For
purposes of this Section 12.01(c), the Rent Commencement Date under a renewal, extension, expansion or
modification of a Lease shall be deemed to be (i) in the case of a renewal or extension (whether effective prior to
or after the Closing, or in the form of an option exercisable in the future), the first date during such renewal or
extension period after the originally scheduled expiration of the term of such Lease on which the tenant under such
Lease commences to pay fixed rent, (ii) in the case of an expansion (whether effective prior to or after the Closing,
or in the form of an option exercisable in the future), the date on which the tenant under such Lease commences to
pay fixed rent for the additional space, and (iii) in the case of a modification not also involving a renewal,
extension or expansion of such Lease, the effective date of such modification agreement. At the Closing, upon
delivery to the GDC Companies of documentation supporting same, the GDC Companies shall reimburse AII for
all reasonable New Lease Expenses theretofore paid by the ARA Companies and the AII Companies, if any, in
excess of the portion of the New Lease Expenses allocated to the AII Companies pursuant to the provisions of this
Section 12.01(c). If
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the Rent Commencement Date shall occur on or after the Closing Date, all of the New Lease Expenses shall be
allocable to and payable by the appropriate Survivor Entity. The provisions of this Section 12.01(c) shall survive
the Closing. Nothwistanding any other provision hereof, in the event that a New Lease is not consistant with the
annual leasing plan attached hereto as Exhibit J of the applicable Property Owner (the “Leasing Plans”), all of the
New Lease Expenses with respect to such New Lease shall be allocable to and payable by ARA and AII, jointly
and severally.

(d)           The parties hereto agree that, prior to Closing, there will be no payment of principal
on the Notes other than the regular monthly payments required under the Notes, and the the Property Owners shall
continue to pay when due all obligations due thereunder.

(e)           The ARA Companies shall cause the Property Owners to deliver to the GDC Owners
simultaneously therewith copies of all notices of default sent to tenants under Leases or New Leases, and copies of
all notices received from tenants under Leases or New Leases alleging default by the Property Owners thereunder.
Immediately upon receipt thereof, the Property Owners shall give to the GDC Owners copies of all notices and
documents received by the Property Owners in connection with any litigation, action, proceeding (including any
proceeding under the United States Bankruptcy Code, Title 11 U.S.C.A.) or claim involving any tenant under any
Lease or New Lease, and the ARA Companies will not permit the Property Owners to take any action related
thereto without first consulting with the GDC Owners and first obtaining the GDC Owners’ consent thereto. The
ARA Companies shall cause the Property Owners to afford the GDC Owners the opportunity to appear with the
Property Owners at the court where any such litigation, action, proceeding or claim is being heard.
Notwithstanding anything to the contrary contained in this Agreement, the ARA Companies (on behalf of the
Property Owners) reserve the right, but are not obligated, to institute summary proceedings against any tenant or
terminate any Lease or New Lease as a result of a default by the tenant thereunder prior to the Closing Date, but
the ARA Companies shall not permit the Property Owners to take any such action without first obtaining the GDC
Owners’ consent. None of ARA, AII, the ARA Companies or the AII Companies makes any representations or
assumes any responsibility with respect to the continued occupancy of the Properties or any part thereof by any
tenant. The removal of a tenant whether by summary proceedings or otherwise prior to the Closing Date shall not
give rise to any misrepresentation or other claim on the part of the GDC Owners or the GDC Companies; provided,
however, no Property Owner shall apply security depsoit of a tenant until the corresponding space is vacated.

(f)            The ARA Companies shall not, and shall not permit the Property Owners to, modify,
extend, renew or cancel (except as a result of a default by the other party thereunder) any Contracts or enter into
any new Contract without the GDC Owners’ prior consent in each instance where the term of the new Contract
extends beyond Closing, provided, however, that the GDC Owners’ consent shall not be withheld to the aforestated
actions if (i) the termination of such Contract shall not have, or could reasonably be expected to have, a Material
Adverse Effect with respect to any ARA Company or any Property Owner and (ii) such Contract may be
terminated at any time on not more than thirty (30) days’ prior notice by the ARA Company or the Property Owner
that is a party thereto, or their respective successor or assignee, without the payment of a penalty.
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(g)           The ARA Companies shall cause the Property Owners to obtain the Tenant Estoppel
Certificates and Landlord Estoppel Certificates required pursuant to Section 17.01(b) and deliver such certificates
to the GDC Owners.

(h)           Between the date of this Agreement and the Closing, the ARA Companies shall
cause the Property Owners to (i) manage, operate, maintain and repair the Properties in the ordinary course of
business in accordance with past practices, keep the Properties in substantially the same repair and working order
and condition existing as of the date hereof in accordance with past practices, and comply in all material respects
with all applicable Laws, (ii) provide the GDC Owners with copies of all notices received by the Property Owners
asserting any breach or default under any Lease, New Lease or service contract, or of any violation of any Law
applicable to the Property, (iii) keep in force or cause to be kept in force all existing fire and casualty insurance
covering all building, structures, improvements, machinery, fixtures and equipment on the Properties, insuring
against all risk of physical loss or damage, subject to standard exclusions, (iv) not make or permit any material
alteration to the Properties without the GDC Owners’ consent, (v) not enter into any New Lease that is inconsistent
with the Leasing Plan of the applicable Property Owner and (vi) cooperate with the GDC Owners in good faith in
satisfying all conditions to ARA’s, AII’s, the ARA Companies’ and the AII Companies’ obligations to close the
transactions contemplated hereby.

(i)             If the Property Owners have heretofore filed applications for the reduction of the
assessed valuation of any Property or instituted certiorari proceedings to review such assessed valuations for any
prior tax years, the GDC Owners and each of the GDC Companies acknowledge and agree that the Property
Owners all have sole control of such proceedings, including the right to withdraw, compromise and/or settle the
same or cause the same to be brought on for trial and to take, conduct, withdraw and/or settle appeals, and the
GDC Owners and each of the GDC Companies hereby consent to such actions as the Property Owners may take
therein. The ARA Companies shall not permit the Property Owners to commence any tax reduction proceeding
without the GDC Owners’ consent. The ARA Companies shall not permit the Property Owners to withdraw,
compromise or settle any such proceedings for any fiscal period in which the Closing Date is to occur or any
subsequent fiscal period without the prior written consent of the GDC Owners. Any refund or the savings or refund
for any year or years prior to the tax year in which the Closing Date occurs shall belong solely to ARA and AII.
Any tax savings or refund for the tax year in which the Closing Date occurs shall be prorated 77.78%/22.22%
between the GDC Owners, on one hand, and ARA and AII, on the other, after deduction of reasonable attorneys’
fees and other expenses related to the proceedings. The ARA Companies shall cause the Property Owners to
execute all consents, receipts, instruments and documents which may reasonably be requested in order to facilitate
settling such proceeding and collecting the amount of any refund or tax savings. The GDC Owners have been
provided with a copy of all outstanding applications for the reduction of the assessed valuation of each Property
and all current certiorari proceedings that the Property Owners have commenced prior to the date hereof, a true and
correct list of which applications and proceedings is set forth on Schedule 12.01(i). The ARA Companies shall
cause the Property Owners to provide the GDC Owners with copies of (i) all proposed applications for the
reduction of the assessed valuation of each Property and all proposed certiorari proceedings that the Property
Owners are considering filing or commencing, as the case may be, hereafter and (ii) promptly upon the filing,
submission or receipt of the same, as the case may be, all such applications, such proceedings and related
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correspondence and information. The ARA Companies shall cause the Property Owners to timely file the requisite
application for the reduction of the assessed valuation of each Property for the tax year in which this Agreement is
executed and the Closing occurs. To the extent they have already done so, from and after the Closing Date, the
Property Owners shall have sole control of all such pending tax reduction proceedings, including the right to
withdraw, compromise or settle the same or cause the same to be brought on for trial and to take, conduct,
withdraw or settle appeals. The provisions of this Section 12.01(i) shall survive the Closing.

(j)            The ARA Companies shall not, and shall not permit the Property Owners to, (i)
make or rescind any material, express or deemed election relating to Taxes, (ii) settle or compromise any material
claim, action, liability, deficiency, audit or other proceeding relating to Taxes, (iii) change in any material respects
any of its methods of reporting income or deduction for Tax purposes or (iv) make a request for a ruling from or
enter into any closing agreement with any governmental entity related to any material Taxes, without the GDC
Owners’ consent.

(k)           The ARA Companies shall not, and shall not permit any Property Owner to, directly
or indirectly, do any of the following:

(i)             fail to renew any insurance policy naming it as a beneficiary or a loss
payee, or take any steps or fail to take any steps that would permit any insurance policy naming
it as a beneficiary or a loss payee to be canceled, terminated or materially altered, except in the
ordinary course of business and consistent with past practice and following written notice to the
GDC Owners;

(ii)            maintain its books and records in a manner other than in the ordinary
course of business and consistent with past practice;



(iii)           institute any change in its accounting methods, principles or practices other
than as required by GAAP, or revalue any assets;

(iv)          with respect of any Taxes, make or change any material election, change
any accounting method, enter into any closing agreement, settle any material claim or
assessment, or consent to any extension or waiver of the limitation period applicable to any
material claim or assessment except as required by applicable Law;

(v)           amend or permit the adoption of any amendments to its Organizational
Documents;

(vi)          form any subsidiary or acquire any equity interest or other interest in any
other Person; or

 (vii) commence or settle any legal proceeding.

(l)          Prior to the Closing, the ARA shall confer, to the extent reasonably practicable, with
the GDC Owners on a regular basis and report on significant matters and material decisions affecting the ARA
Companies, the Property Owners and the Properties.
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(m)        For the period commencing on the date hereof and ending on the Closing Date, the

ARA Companies shall, and shall cause each Property Owner to, (i) preserve and maintain its corporate existence
and all its rights, privileges and franchises necessary or desirable in the ordinary conduct of its business, (ii)
conduct its business as currently operated and conducted and only in the ordinary course (including with respect to
all interactions with Governmental Entities), (iii) keep available to it the goodwill of the tenants under the Leases
and New Leases and other Persons with whom business or other relationships exist (including governmental
officials) to the end that their goodwill, ongoing business and relationship shall not be impaired in any material
respect at or prior to Closing, (iv) not take or fail to take any action that would constitute a default or an event of
default on its part with respect to any Contract to which it is a party or any Insurance Policy, (v) not sell, assign or
otherwise transfer, dispose or encumber any of its assets or any of its interests therein not in the ordinary course of
business, (vi) not enter into, or agree to enter into, any Contract to incur or increase indebtedness or to loan money
or otherwise extend credit to a third party, (vii) not hire any individual as an employee, consultant, contractor or
otherwise, (viii) continue to pursue all capital improvement plans (including with respect to the Properties),
including making all budgeted capital expenditures, and (ix) not agree, whether in writing or otherwise, to take any
action described in clause (iv), (v), (vi) or (vii) of this Section 12.01(m).

(n)         Prior to the Closing, none of ARA, any ARA Company or any Property Owner shall
take any action or authorize or permit any officer, manager or employee thereof or any investment banker, attorney,
accountant or other representative retained thereby to take any action (i) to solicit or encourage, directly or
indirectly (including by way of furnishing any information), any inquiry or the making of any proposal that could
reasonably be expected to lead to any Acquisition Proposal, (ii) to engage in any negotiations with respect to an
Acquisition Proposal, (iii) to provide any information concerning any ARA Company, any AII Company, any
Property Owner or any Property to any Person in connection with any Acquisition Proposal or (iv) to reach any
agreement or understanding for or regarding any Acquisition Proposal. ARA shall promptly advise the GDC
Owners orally and in writing of any such inquiry or proposal of which ARA, any ARA Company or any Property
Owner becomes aware. For purposes hereof, “Acquisition Proposal” means any proposal for (A) merger of,
acquisition of all stock or assets of, or other business combination involving, any ARA Company, any AII
Company or any Property Owner, or (B) the acquisition of (I) any equity interest in any ARA Company, any AII
Company or any Property Owner, (II) any portion of the assets of any ARA Company, any AII Company or any
Property Owner, other than in the ordinary course of business, or (III) any portion of any Property.

12.02     AII Conduct of Business Prior to the Closing. Between the date hereof and the Closing Date,
none of the AII Companies shall consent to any action of any of the Property Owners that would violate the
provisions of Section 12.01 or would be a prohibited action of such Property Owner under Section 12.01.

12.03     Adjournment of Closing. If prior to the Closing, (a) the GDC Owners shall become aware
(whether through its own efforts, by notice from ARA, AII or otherwise) that any of the representations or
warranties made herein by ARA, AII, the ARA Companies or the AII
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Companies are untrue, inaccurate or incorrect and shall give ARA notice thereof at or prior to the Closing, or (ii)
ARA or AII shall notify the GDC Owners that a representation or warranty made herein by ARA, AII, the ARA
Companies or the AII Companies is untrue, inaccurate or incorrect, then, if such untrue, inaccurate or incorrect



representation or warranty is capable of being cured, ARA and AII shall use their respective commerically
reasonable efforts to cure or correct such untrue, inaccurate or incorrect representation or warranty. If any of the
representations or warranties of ARA, AII, the ARA Companies or the AII Companies made herein require
supplementation in order to be made as of the Closing Date, ARA shall promptly advise the GDC Owners of any
such additional information to supplement such representations and warranties, it being understood and agreed that
the delivery of such information shall not in any manner constitute a waiver by the GDC Owners of any of the
conditions precedent to the Closing hereunder; provided, however, that in determining whether there is a breach of
any representation or warranty of ARA, AII, the ARA Companies or the AII Companies for purposes of the
indemnification to be provided by them pursuant to Article XIV, such representation or warranty shall not be
qualified by any information provided pursuant to this Section 12.03.

 12.04 Title.

(a)         Within twenty (20) days from the date hereof, the GDC Owners shall promptly order,
at the sole cost and expense of the GDC Owners, commitments for an owner’s fee title insurance policy or policies
with respect to each of the Properties (collectively, the “Title Commitment”) from a title company or agent
selected by the GDC Owners (the “Title Company”) and shall request that the Title Company deliver a copy of
the Title Commitment, together with true and complete copies of all instruments giving rise to any defects or
exceptions to title to the Properties to the the GDC Owners’ attorneys at the same time as the GDC Owners receive
the Title Commitment. If the Title Commitment indicates the existence of any Liens, encumbrances or other
defects or exceptions in or to title to the Properties other than Acceptable Encumbrances, such Liens,
encumbrances, defects and exceptions shall be deemed “Unacceptable Encumbrances” subject to which the GDC
Owners are unwilling to consumate the Mergers unless ARA notifies the GDC Owners in writing (such notice, the
“Title Notice”) that the ARA Companies, the AII Companies and the Property Owners are unable to cause such
Unacceptable Encumbrances to be removed and in such event any items contained in the Title Notice shall be
deemed waived by the GDC Owners unless the GDC Owners notify ARA within fifteen (15) days of its receipt of
the Title Notice that the GDC Owners do not so waive such Unacceptable Encumbrances and are unwilling to
consumate the Mergers subject to such Unacceptable Encumbrances. With respect to the Conditional Permitted
Encumbrances, however, the GDC Owners shall notify ARA within ten (10) Business Days of the later to occur of
(x) the GDC Owners’ receipt of all recorded documents relating thereto, and (y) the date hereof, if any of same
shall be deemed Unacceptable Encumbrances. The GDC Owners’ failure to so notify ARA within such ten (10)
Business Day period shall constitute approval thereof. After receipt of the Title Commitment (to the extent that
there are separate commitments for each of the Properties, the date of receipt of the Title Commitment shall refer
to the date that the commitment for each of the Properties has been received by the GDC Owners) (the “Title
Commitment Receipt Date”), the ARA Companies and the AII Companies shall, or shall cause the Property
Owners to, eliminate or
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cure the Unacceptable Encumbrances subject to the terms of this Section 12.04. The GDC Owners may designate
Liens, encumbrances or other defects or exceptions in or to title to the Properties not set forth in the Title
Commitment as Unacceptable Encumbrances if (i) such additional Liens, encumbrances, defects or exceptions are
first raised or otherwise communicated by the Title Company to the GDC Owners subsequent to the date of the
Title Commitment Receipt Date or the GDC Owners shall otherwise first discover same or be advised of same
subsequent to the Title Commitment Receipt Date, and (ii) the GDC Owners shall promptly notify ARA of the
same promptly after the GDC Owners first become aware of the same. ARA and the GDC Owners may mutually
agree to adjourn the Closing one or more times for up to thirty (30) days in the aggregate in order to eliminate or
cure the Unacceptable Encumbrances, provided, however, that the Unacceptable Encumbrances are reasonably
susceptible to being eliminated or cured within such thirty (30) day period and the ARA Companies and the AII
Companies diligently proceed, or cause the Property Owners to diligently proceed, to eliminate or cure such
Unacceptable Encumbrances. If the ARA Companies and the AII Companies are unable (subject to Section
12.04(b)) (A) to, or to cause the Property Owners to, (I) eliminate or cure all Unacceptable Encumbrances not
waived by the GDC Companies or (II) arrange for title insurance acceptable to the GDC Companies insuring
against enforcement of such Unacceptable Encumbrances against, or collection of the same out of, the Properties,
and (B) to cause the Property Owners to have title to the Properties in accordance with the terms of this Agreement
on or before the Closing Date (whether or not the Closing is adjourned as provided in this Section 12.04(a)), the
GDC Owners shall elect on or prior to the Closing Date, as their sole remedy for such inability of the ARA
Companies and the AII Companies, either (A) to terminate this Agreement by notice given to the ARA Companies
pursuant to Section 20.01(b)(iii) or (B) to consumate the Mergers subject to such Unacceptable Encumbrances,
accept title to same Properties and, at the election of the GDC Owners, (x) receive credit against, or reduction of,
the Merger Consideration to the extent of the cost of eliminating or curing such Unacceptable Encumbrances
mutually agreed upon by the GDC Owners and ARA or (y) initiate a claim under Article XIV with respect to the
existance of such Unacceptable Encumbrances.

(b)           The ARA Companies and the AII Companies shall, or shall cause the Property
Owners to, (i) satisfy mortgages, real estate taxes (excluding real estate taxes or assessments which are not
delinquent as of the Closing Date), mechanic’s liens, assessments and judgments against any of the Property
Owners constituting a lien against the Properties (other than the Loan Documents) (collectively, “Mandatory
Removal Liens”) and (ii) remove, discharge or satisfy all other Liens on the Properties which can be eliminated by
payment of amounts not to exceed $1,000,000 in the aggregate (“Additional Removed Liens”). Without limiting
the generality of the preceding provisions of this Section 12.04(b), for all purposes of this Agreement, the failure
or refusal of the ARA Companies, the AII Companies and the Property Owners (i) to bring any action or



proceeding, to make any payments or to otherwise incur any expense in order to eliminate or cure Unacceptable
Encumbrances that are (A) not Mandatory Removal Liens, (B) in excess of the Additional Removed Liens and (C)
not waived by the GDC Companies or (ii) to arrange for title insurance acceptable to the GDC Companies insuring
against enforcement of Unacceptable Encumbrances against, or collection of the same out of, the Properties, shall
not be a default by ARA, AII, the ARA Companies or the AII Companies hereunder (willful or otherwise).
Notwithstanding any other provision hereof, any
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Unacceptable Encumbrance that was placed on the Properties, directly or indirectly, by, as result of the act or
ommision of, or with the consent of, ARA, AII, any ARA Company, any AII Company or any Property Owner
shall be removed or discharged by the ARA Companies or the AII Companies, respectively, prior to Closing
regardless of amount or nature thereof, unless the GDC Companies otherwise consents in writing.

(c)           If, on the Closing Date, there are any Liens or other encumbrances which the ARA
Companies and the AII Companies must, or must cause the Property Owners to, pay or discharge in order to cause
the Property Owners to have such title to the Properties as is herein required, the ARA Companies may reduce the
Second Step Merger Consideration by such amount and the GDC Companies shall satisfy the same, provided:

(i)             The ARA Companies shall deliver to the GDC Companies or the Title
Company, at the Closing, instruments in recordable form (if recording is appropriate) and sufficient to
satisfy such Liens or other encumbrances together with the cost of recording or filing said instruments; or

(ii)            The ARA Companies, having made arrangements with the Title Company,
shall deposit with said company sufficient monies acceptable to said company to insure the obtaining and
the recording of such satisfactions, if such Liens or other encumbrances can be discharged by the
payment of a liquidated amount of money and omitted from the Title Commitment. The existence of any
such Liens or other encumbrances shall not be deemed a failure to satisfy a condition of the Closing if the
ARA Companies shall comply with the foregoing requirements.

(d)           The GDC Companies agree to provide, as directed by AII, by a wire transfer at
Closing, the outstanding amount of the Second Step Merger Consideration payable pursuant to Section 4.01, in
order to facilitate the satisfaction or discharge of any Liens or other encumbrances.

(e)           Any franchise or corporate tax open, levied or imposed against the Property Owners
or other owners in the chain of title that may be a Lien on a Property on the Closing Date, shall not be an objection
to title if the Title Company omits same from the title policy issued pursuant to the Title Commitment. If Lender
requires an updated title policy (including any endorsements thereto), the franchise or corporate tax open, levied or
imposed against the Property Owners or other owners in the chain of title that may be a Lien on a Property on the
Closing Date shall be omitted from the title policy issued to Lender.

(f)            If a search of title discloses judgments, bankruptcies or other returns against other
persons or entities having names the same as or similar to that of the Property Owners, the ARA Companies will
deliver to the GDC Companies and the Title Company an affidavit, in form and substance acceptable to the Title
Company, stating that such judgments, bankruptcies or other returns are not against the Property Owners,
whereupon, provided the Title Company omits such returns as exceptions to title or provides affirmative coverage
with respect thereto acceptable to the GDC Companies, such returns shall not be deemed an objection to title.
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12.05     ARA Conduct of Business. During the period from the date of this Agreement and continuing

until the earlier of the termination of this Agreement or the Closing Date, except upon the consent of the GDC
Owners (which shall not be unreasonably withheld or delayed), each of the ARA Companies shall maintain its
limited liabilty company existence and carry on its business in a manner consistent with past practice and shall not:

(a)           acquire or sell any property or assets, except in the ordinary course of business;

 (b) except in the ordinary course of business, enter into any Contract;

(c)           mortgage, pledge or subject to Liens, any properties except pursuant to existing
Contracts to which it is a party;

 (d) amend its Organizational Documents;

(e)           issue or amend the terms of, its shares of limited liability company interests or any of
its other securities;



 (f) hire any individual as an employee, consultant, contractor or otherwise; or

 (g) agree, whether in writing or otherwise, to do any of the foregoing.
 

12.06     AII Conduct of Business. During the period from the date of this Agreement and continuing
until the earlier of the termination of this Agreement or the Closing Date, except upon the consent of the GDC
Owners (which shall not be unreasonably withheld or delayed), each of the AII Companies shall maintain its
limited liabilty company existence and carry on its business in a manner consistent with past practice and shall not:

(a)           acquire or sell any property or assets, except in the ordinary course of business;

 (b) except in the ordinary course of business, enter into any Contract;

(c)           mortgage, pledge or subject to Liens, any properties except pursuant to existing
Contracts to which it is a party;

 (d) amend its Organizational Documents;

(e)           issue or amend the terms of its shares of limited liability company interests or any of
its other securities;

 (f) hire any individual as an employee, consultant, contractor or otherwise; or

 (g) agree, whether in writing or otherwise, to do any of the foregoing.
 

12.07     GCD Conduct of Business. Except as set forth on Schedule 12.07, during the period from the
date of this Agreement and continuing until the earlier of the termination of this Agreement or the Closing Date,
except upon the consent of ARA (which shall not be
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unreasonably withheld or delayed), each of the GDC Companies, shall maintain its limited liabilty company
existence and carry on its business in a manner consistent with past practice and shall not:

(a)          acquire or sell any property or assets, except in the ordinary course of business;

 (b) except in the ordinary course of business, enter into any Contract;

(c)           mortgage, pledge or subject to Liens, any properties except pursuant to existing
Contracts to which it is a party;

 (d) amend its Organizational Documents;

(e)           issue or amend the terms of its shares of limited liability company interests;

 (f) hire any individual as an employee, consultant, contractor or otherwise; or

 (g) agree, whether in writing or otherwise, to do any of the foregoing.
 

 12.08 [Intentionally Omitted]  

 
12.09.   Transfer Taxes. All real estate transfer Taxes incurred as a result of the Mergers, if any, shall be

paid 50% by ARA and 50% by the GDC Owners when due. The GDC Owners shall prepare and file, or cause to
be prepared and filed, when due, all necessary documentation with respect to all such transfer Taxes.

 
12.10    Brandywine Condominium Operating Agreement. Prior to the Closing, ARA BC and AII BC

shall amend and restate the limited liability company operating agreement of Brandywine Condominium in its
entirety by adopting as the limited liability operating agreement of Brandywine Condominium the operating
agreement in effect immediately prior to the adoption of the existing operating agreement of Brandywine
Condominium, a copy of which is attached hereto as Exhibit K. The amendment and restatement of the limited
liability company operating agreement of Brandywine Condominium pursuant to this Section 12.10 shall be
effective immediately prior to the First Step Effective Time.
 

ARTICLE XIII

EARNOUT
 

13.01   Target Lease. The GDC Owners acknowledges that Brandywine Condominium has commenced
the process of negotiating to enter into a lease with Target Corporation (the “Target Lease”) of an additional
21,968 square feet of space set forth on Exhibit L attached hereto (the “Additional TC Space”) at an annual rental



rate of $273,093.10 over an initial term of ten (10) years, and with the tenant additionally obligated to pay its
proportionate share of real estate taxes (the “Base Target Rate”). The calculation of the Aspen Merger
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Consideration has been predicated, in part, upon Brandywine Condominium entering into either the Target Lease
or another lease consistent with the Leasing Plan of Brandywine Condominium for the Additional TC Space with
an Acceptable Tenant (the “Other Tenant Lease”) at the Base Target Rate. An “Acceptable Tenant” is a Person
(a) that has, or whose Parent Company (as defined below) has, publicly-traded debt that is, as the date of
determination, rated BBB or better (or comparably if the rating system has changed) by Standard & Poor’s Rating
Group, Moody’s Investors Service, Inc., Fitch Investor Service, Duff & Phelps or any other nationally recognized
rating agency or (b) if the debt of such Person or its Parent Company is not publicly traded, that has, or together
with its Parent Company and subsidiaries of the Parent Company on a consolidated basis has, net assets, as of the
date of determination, of at least $100,000,000, determined in accordance with GAAP. In anticipation of
Brandywine Condominium entering into either of such leases subsequent to the Closing Date, the Aspen Merger
Consideration has been increased to reflect the value thereof, subject to the following:
 

(a)          AII shall be responsible for the payment of, and shall promptly reimburse the GDC
Owners or their designee for, 77.78% of all tenant improvement, rent abatement, brokerage or other costs incurred
by Brandywine Condominium to enter into either the Target Lease or the Other Tenant Lease (the “TC Leasing
Expenses”) to the extent payable by or allocated to the GDC Owners or their Affiliates under the Operating
Agreement of Aspen (the “Aspen Operating Agreement”).

 
(b)          From the Closing Date until the earlier to occur of (x) the date that the tenant under

the Target Lease or the Other Tenant Lease commences the payment of regular installment of rent thereunder, and
(y) the ten (10) year anniversary of the Closing Date, AII shall pay the GDC Owners or their designee the amount
of $21,987 per month, which payment shall be characterized as an adjustment to the Aspen Merger Consideration.

 
(c)          If Brandywine Condominium enters into the Target Lease at an Annual Rent equal

to the Base Target Rate, AII shall have no further obligations under this Section 13.01 (except as set forth in
Section 13.01(a)) from and after the date that Target Corporation commences the payment of regular installment of
rent thereunder (the “Target RCD”).

 
(d)          If Brandywine Condominium enters into the Target Lease at an Annual Rent greater

than the Base Target Rate, AII shall have no further obligations under this Section 13.01 (except as set forth in
Section 13.01(a)) from and after the Target RCD, and the GDC Owners shall pay AII, on the Target RCD an
amount equal to the Target Excess. The “Target Excess” shall equal the quotient of (i) .7778 multiplied by the
excess of the Annual Rent for the TC Additional Space over the Base Target Rate, divided by (ii) 0.06. “Annual
Rent” means the average gross annual rent for the first five (5) years of the term of the applicable lease, which
amount shall include amounts paid by the tenant to the landlord with respect to insurance, taxes, utilities, repairs,
special operating expenses (e.g., snow removal, grounds care and institutional advertising) and any other
recoveries.

 
(e)          If Brandywine Condominium enters into the Target Lease at an Annual Rent less

than the Base Target Rate, AII shall pay the GDC Owners or their designee on the
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Target RCD an amount equal to the Target Shortfall. The “Target Shortfall” shall equal the quotient of (i) .7778
multiplied by the excess of the Base Target Rate over the Annual Rent for the TC Additional Space, divided by (ii)
0.06.

 
(f)         If Brandywine Condominium enters into the Other Tenant Lease, (i) the GDC

Owners shall pay AII, on the date the Acceptable Tenant commences the payment of regular installment of rent
thereunder (the “Other Tenant RCD”) an amount equal to the Other Tenant Excess, if any, and (ii) AII shall pay
the GDC Owners or their designee on the Other Tenant RCD an amount equal to the Other Tenant Shortfall, if any.
The “Other Tenant Excess” shall equal the quotient of (i) .7778 multiplied by the excess of the Annual Rent for
the TC Additional Space over the Base Target Rate, divided by (ii) 0.075, and the “Other Tenant Shortfall” shall
equal the quotient of (i) .7778 multiplied by the excess of the Base Target Rate over the Annual Rent for the TC
Additional Space, divided by (ii) 0.075.

 
(g)          In no event shall AII be liable for a default under the Target Lease or the Other

Tenant Lease, and AII’s sole liability under this Section 13.01, shall be the payments described in Sections
13.01(a) through (f) above as provided herein.
 
For purposes hereof, “Parent Company” means, with respect to a Person, another Person that directly or
indirectly controls such Person. For purposes of this definition, “controls” means the ownership, direct or indirect,
of the power to direct or cause the direction of the management and policies of a Person, whether through the
ownership or control of voting interests, by contract or otherwise.



 
13.02     Christmas Tree Shop. The GDC Owners acknowledge that Brandywine Condominium has

commenced the process of negotiating to enter into a lease with Christmas Tree Shop (the “Tree Shop Lease”) of
47,345 square feet of space set forth on Exhibit M attached hereto (the “Tree Shop Space”), at an Annual Rent of
$630,343, subject to the approval of certain municipal authorities. The calculation of the Aspen Merger
Consideration has been predicated, in part, upon Brandywine Condominium entering into either the Tree Shop
Lease or another lease consistent with the Leasing Plan of Brandywine Condominium with an Acceptable Tenant
for the Tree Shop Space (the “Other Tenant Tree Shop Space Lease”). In anticipation of Brandywine
Condominium entering into either of such leases subsequent to the Closing Date, the Aspen Merger Consideration
has been increased to reflect the value thereof and as such includes the amount of $10,505,720, subject to the
following:
 

(a)          AII shall be responsible for the payment of, and shall promptly reimburse the GDC
Owners or their designee for, 77.78% of all tenant improvement, rent abatement, brokerage or other costs incurred
by Brandywine Condominium to enter into either the Tree Shop Lease or the Other Tenant Tree Shop Space Lease
(the “Tree Shop Leasing Expenses”) to the extent payable by or allocated to the GDC Owners or their Affiliates
under the Aspen Operating Agreement.

 
(b)          From the Closing Date until the date that the tenant under the Tree Shop Lease or

the Other Tenant Tree Shop Space Lease commences the payment of regular installment of rent thereunder, AII
shall pay the GDC Owners or their designee the amount of
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$52,528.58 per month, which payment shall be characterized as an adjustment to the Aspen Merger Consideration.

 
(c)          If Brandywine Condominium enters into either the Tree Shop Lease or the Other

Tenant Tree Shop Space Lease at an Annual Rent of $630,343, AII shall have no further obligations under this
Section 13.02 (except as set forth in Section 13.02(a)) from and after the date either tenant commences the
payment of regular installment of rent thereunder (the “Tree Shop RCD”).

 
(d)          If Brandywine Condominium enters into the Tree Shop Lease or the Other Tenant

Tree Shop Space Lease at an Annual Rent greater than $630,343, AII shall have no further obligations under this
Section 13.02 (except as set forth in Section 13.02(a)) from and after the Tree Shop RCD, and the GDC Owners
shall pay AII, on the Tree Shop RCD an amount equal to the Tree Shop Excess. The “Tree Shop Excess” shall
equal the difference between (i) the quotient of (A) .7778 multiplied by the Annual Rent for the Tree Shop Space
divided by (B) 0.06, minus (ii) $10,505,720.

 
(e)          If Brandywine Condominium enters into the Tree Shop Lease or the Other Tenant

Tree Shop Space Lease at an Annual Rent of less than $630,343, AII shall pay the GDC Owners or their designee
on the Tree Shop RCD an amount equal to the Tree Shop Shortfall. The “Tree Shop Shortfall” shall equal the
difference between (i) $10,505,720, minus (ii) the quotient of (A) .7778 multiplied by the Annual Rent for the Tree
Shop Space divided by (B) 0.06.

 
(f)           In no event shall AII be liable for a default under the Tree Shop Lease or the Other

Tenant Tree Shop Space Lease, and AII’s sole liability under this Section 13.02 shall be the payments described in
Sections 13.02(a) through (e) above as provided herein.

 
13.03     Annie Sez/Tweeters. (a) The calculation of the Second Step Merger Consideration has been

predicated, in part, on the 13,325 square feet of space leased to Annie Sez (the “Annie Sez Space”), and the
10,000 square feet of space leased to Tweeters (the “Tweeters Space”) remaining occupied by the current or new
tenants throughout the remaining term of the respective Leases with each of Annie Sez and Tweeters for such
respective space, as well as through the next renewal term under each such respective Lease.
 

(b)          (i) In the event that Annie Sez fails to renew its Lease upon the expiration of the
current term thereof, AII shall promptly pay to the GDC Owners $207,337 in payment of 77.78% of all tenant
improvement, rent abatement, brokerage or other expenses incurred to lease the Annie Sez Space to another tenant,
and (ii) in the event that Tweeters fails to renew its Lease upon the expiration of the current term thereof, AII shall
promptly pay to the GDC Owners $155,600 in payment of 77.78% of all tenant improvement, rent abatement,
brokerage or other expenses incurred to lease the Tweeters Space to another tenant (collectively, the “Annie
Sez/Tweeters Leasing Expenses”), provided:
 

(i)            if the base or fixed minimum rent payable under either new tenant lease
for the Annie Sez Space or the Tweeters Space is equal to or greater than 110% of
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the base or fixed minimum rent then payable under the Annie Sez or Tweeters Lease, as applicable, AII
shall not be responsible for the payment of the Annie Sez/Tweeters Leasing Expenses related thereto,
shall have no further liability in connection with such space; and
 

(ii)           in no event shall AII be liable for a default under the Lease to Annie Sez
or Tweeters, or any replacement lease of the Annie Sez Space or the Tweeters Space, and AII’s sole
liability under this Section 13.03 shall be the payment of the Annie Sez/Tweeters Leasing Expenses as
provided herein.

 
ARTICLE XIV

 
INDEMNIFICATION

 
 14.01 Indemnification by Members of ARA Companies and AII Companies.

(a)           ARA and ARA Companies. Subject to the limitations set forth in this Article XIV,
ARA and, prior to the Closing, the ARA Companies shall, jointly and severally, be liable for, and shall indemnify
and defend the GDC Owners, the GDC Companies, the Survivor Entities, their respective Affiliates (other than
ARA and its Parent Companies) and each of their respective stockholders, members, partners, directors, managers,
officers, employees, agents and representatives (collectively, the “GDC Indemnified Parties”) against, and shall
hold the GDC Indemnified Parties harmless from, any loss, liability, claim, charge, action, suit, proceeding,
assessed interest, penalty, damage, Tax or expense, including reasonable legal fees and expenses (collectively,
“Losses”), resulting from, arising out of, or suffered or incurred by the GDC Indemnified Parties in connection
with, or otherwise with respect to:

(i)             any breach of any of the representations or warranties of ARA or any ARA
Company contained in this Agreement or any other Transaction Document;

(ii)            any breach of any of the covenants or agreements of ARA or any ARA
Company contained in this Agreement or any other Transaction Document; or

 (iii) the Action described on Schedule 8.03.

Notwithstanding any other provision hereof, in the event any obligation under this Section 14.01(a) shall not be
satisfied prior to the Closing, from the Closing Date the obligations of the ARA Companies under this Section
14.01(a) shall become the obligation of ARA.

 
(b)           AII Companies. Subject to the limitations set forth in this Article XIV, AII and, prior

to the Closing, the AII Companies shall, jointly and severally, be liable for, and shall indemnify and defend the
GDC Indemnified Parties against, and shall hold the GDC Indemnified Parties harmless from, any Loss resulting
from, arising out of, or suffered or incurred by the GDC Indemnified Parties in connection with, or otherwise with
respect to:
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(i)                 any breach of any of the representations or warranties of AII or any AII

Company contained in this Agreement or any other Transaction Document;

(ii)            any breach of any of the covenants or agreements of AII or any AII
Company contained in this Agreement or any other Transaction Document; or

 (iii) the Action described on Schedule 8.03.

Notwithstanding any other provision hereof, in the event any obligation under this Section 14.01(b) shall not be
satisfied prior to the Closing, from the Closing Date the obligations of the AII Companies under this Section
14.01(b) shall become the obligation of AII.
 

(c)           Limitations. None of ARA, the ARA Companies, AII or the AII Companies shall be
liable for any Loss or Losses (i) under Sections 14.01(a), 14.01(b) or 14.01(f) unless the claim for such Loss or
Losses is brought within the Applicable Survival Period, (ii) under Sections 14.01(a)(i) (other than with respect to
the representation set forth in the last sentence of Section 6.03) or 14.01(b)(i) unless and until the aggregate
amount of all Losses incurred by the GDC Indemnified Parties under Sections 14.01(a)(i) (other than with respect
to the representation set forth in the last sentence of Section 6.03) and 14.01(b)(i) exceeds $100,000 (the
“Deductible”), and then only to the extent that such Losses exceed the Deductible, and (iii) under Section 14.01(a)
(i) with respect to the representation set forth in the last sentence of Section 6.03 unless and until the aggregate
amount of all Losses incurred by the GDC Indemnified Parties with respect to a breach of the representation set
forth in the last sentence of Section 6.03 exceeds $500,000, and then only to the extent such Losses exceed
$500,000, but the cumulative indemnification obligation of ARA, the ARA Companies, AII and the AII
Companies with respect to any and all breaches of the representation set forth in the last sentence of Section 6.03



shall in no event exceed $1,500,000 in the aggregate; provided, however, that (x) the cumulative indemnification
obligation of ARA, AII, the AII Companies and the ARA Companies under Sections 14.01(a)(i) (other than with
respect to the representation set forth in the last sentence of Section 6.03, which shall be governed by clause (iii)
above) and 14.01(b)(i) shall in no event exceed $5,000,000 in the aggregate (the “ARA/AII Indemnity Cap”) and
(y) that the limitations set forth in this Section 14.01(c) shall not apply to (I) Losses by reason of any claims
brought on the basis of fraud or willful breach or (II) any claim for indemnification arising out of a breach or
alleged breach of Section 6.01, 6.02, 8.01, 8.11, 8.12, 8.14, 8.15, 8,18, 8.19, 9.01(a), 9.01(b), 9.01(c), 9.01(d),
9.01(f), 9.01(i), 9.02(a), 9.02(b), 9.02(c), 9.02(d), 9.02(f), 9.02(i) or 18.01. ARA shall not be liable for more than
22.22% of the aggregate amount of Losses under Section 14.01(a)(iii) and Section 14.02(a)(iii). AII shall not be
liable for more than 77.78% of the aggregate amount of Losses under Section 14.01(a)(iii) and Section 14.02(a)
(iii).

(d)           Additional Limitations. In addition to the limitations set forth in Section 14.01(c),
none of ARA, the ARA Companies, AII or the AII Companies shall be obligated to indemnify the GDC
Indemnified Parties with respect to any indirect, special, incidental, consequential or punitive damages claimed by
the GDC Indemnified Parties resulting from any breach of any representation or warranty, covenant or agreement
covered by Sections 14.01(a) or 14.01(b) other than any such indirect, special, incidental, consequential or punitive
damages
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paid, or to be paid, by the GDC Indemnified Parties to an unaffiliated third-party claimant in connection with an
indemnifiable claim under this Article XIV.

(e)           Exclusive Remedy. Each of the GDC Indemnified Parties acknowledges and agrees
that, should the Closing occur, its sole and exclusive remedy with respect to any and all matters arising out of,
relating to or connected with this Agreement, ARA, the ARA Companies, AII, the AII Companies and their
respective assets and liabilities, the Mergers, the Property Owners and the Properties (other than claims of, or
causes of action arising from fraud or willful breach) shall be pursuant to the indemnification provisions set forth
in this Article XIV. In furtherance of the foregoing, each GDC Indemnified Party (on behalf of itself and its
Affiliates (including, following the Closing, the Property Owners)) hereby waives, from and after the Closing, any
and all rights, claims and causes of action (other than claims of, or causes of action arising from fraud or willful
breach) which such GDC Indemnified Party may have against ARA, the ARA Companies, AII, the AII Companies
or any of their respective Affiliates arising under or based upon any Law or otherwise (except pursuant to the
indemnification provisions set forth in this Article XIV).

(f)            Common Area Maintenance Charge Audits. Subject to the limitations set forth in
this Article XIV, AII and, after ARA ceases to be a member of the Survivor Entity that owns the Property Owner
with respect to which a claim is made, ARA, severally and not jointly, shall be liable for, and shall indemnify and
defend the GDC Owners against, and shall hold the GDC Owners harmless from, any Losses, resulting from,
arising out of, or suffered or incurred by the GDC Owners in connection with, or otherwise with respect to any
claim by a tenant of any Property that an overpayment of common area maintenance charges has been made
thereby or assessed by a Property Owner with respect to the period prior to the Closing Date. ARA shall not be
liable for more than 22.22% of the aggregate amount of Losses of any claim made under this Section 14.01(f) and
AII shall not be liable for more than 77.78% of the aggregate amount of Losses of any claim made under this
Section 14.01(f). Notwithstanding any other provision hereof, it is acknowledged and agreed that (i) 77.78% of the
Losses resulting from, arising out of, or suffered or incurred by a Property Owner in connection with, or otherwise
with respect to any such claim shall be deemed the Loss of the GDC Owners for purposes of this Section 14.01(f)
and (ii) during the period that ARA is a member of the Survivor Entity that owns such Property Owner, AII shall
be liable under this Section 14.01(f) for 100% (and not only 77.78%) of such deemed Loss to the GDC Owners.

 
 14.02 Indemnification by the GDC Owners and the GDC Companies.

(a)           Indemnification Obligation. Subject to the limitations set forth in this Article XIV,
the GDC Owners and the GDC Companies shall, jointly and severally, indemnify and defend ARA, the ARA
Companies, AII and the AII Companies (the “Seller Indemnified Parties”) against, and shall hold the Seller
Indemnified Parties harmless from, any Loss resulting from, arising out of, or incurred by any Seller Indemnified
Party in connection with, or otherwise with respect to:

(i)             any breach of any of the representations or warranties of the GDC Owners
or any GDC Company contained in this Agreement or any other Transaction Document; and
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(ii)            any breach of any of the covenants or agreements of the GDC Owners or

any GDC Company contained in this Agreement or any other Transaction Documents.



(b)         Limitations. Neither the GDC Owners nor any GDC Company shall be liable for any
Loss or Losses (i) under Section 14.02(a) unless the claim for such Loss or Losses is brought within the Applicable
Survival Period or (ii) under Section 14.02(a)(i) unless and until the aggregate amount of all Losses incurred by the
Seller Indemnified Parties under Section 14.02(a)(i) exceeds the Deductible, and then only to the extent that such
Losses exceed the Deductible; provided, however, that (x) the cumulative indemnification obligation of the GDC
Owners and the GDC Companies under Section 14.02(a)(i) shall in no event exceed $5,000,000 in the aggregate
(the “GDC Indemnity Cap”) and (y) that the limitations set forth in this Section 14.02(b) shall not apply to (I)
Losses by reason of any claims brought on the basis of fraud or willful breach or (II) any claim for indemnification
arising out of a breach or alleged breach of Section  10.02, 10.03, 10.04, 10.06, 10.08 or 10.09.

(c)         Additional Limitations. In addition to the limitations set forth in Section 14.02(b),
none of the GDC Owners or the GDC Companies shall be obligated to indemnify the Seller Indemnified Parties
with respect to any indirect, special, incidental, consequential or punitive damages claimed by the Seller
Indemnified Parties resulting from any breach of any representation or warranty, covenant or agreement covered
by Section 14.02(a) other than any such indirect, special, incidental, consequential or punitive damages paid, or to
be paid, by the Seller Indemnified Parties to an unaffiliated third-party claimant in connection with an
indemnifiable claim under this Article XIV.

(d)         Exclusive Remedy. Each of the Seller Indemnified Parties acknowledges and agrees
that, should the Closing occur, its sole and exclusive remedy with respect to any and all matters arising out of,
relating to or connected with this Agreement, the GDC Owners, the GDC Companies, their respective assets and
liabilities and the Mergers (other than claims of, or causes of action arising from fraud or willful breach) shall be
pursuant to the indemnification provisions set forth in this Article XIV. In furtherance of the foregoing, each Seller
Indemnified Party (on behalf of itself and its Affiliates) hereby waives, from and after the Closing, any and all
rights, claims and causes of action (other than claims of, or causes of action arising from fraud or willful breach)
which such Seller Indemnified Party may have against the GDC Owners, the GDC Companies or any of their
respective Affiliates arising under or based upon any Law or otherwise (except pursuant to the indemnification
provisions set forth in this Article XIV).

(e)         Pledge Agreement. As security for the punctual payment and full performance of all
obligations of the GDC Owners under this Article XIV (the “Secured Obligations”), at the Closing, each of the
GDC Owners will transfer, grant, bargain, sell, convey, hypothecate, pledge, set over and deliver unto ARA and
AII, and grant to ARA and AII, a security interest in the issued and outstanding limited liability company interests
of each of the Survivor Entities, and all proceeds thereof, pursuant to a membership interest pledge agreement in
the form attached hereto as Exhibit E.
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14.03 Tax Indemnification by the Contributors and the Principal.  

(a)         From and after the Closing, each of ARA and AII shall, jointly and severally,
indemnify the GDC Indemnified Parties against and hold them harmless from (i) all liability for Taxes of any of
the ARA Companies, the AII Companies and the Property Owners for the taxable period (or portions thereof)
ending on or prior to the Closing Date (the “Pre-Closing Tax Period”) and (ii) all liability for reasonable legal
fees, costs and expenses for any item attributable to any item in clause (i) above. From and after the Closing, each
of the GDC Owners and the Survivor Entities shall, jointly and severally, indemnify the Seller Indemnified Parties
against and hold them harmless from (A) all liability for Taxes of any of the GDC Companies for the Pre-Closing
Tax Period, (B) all liability for Taxes of any of the Survivor Entities and the Property Owners (other than any Tax
owed by a Seller Indemnified Party in its capacity as a member of a Survivor Entity) for the taxable period (or
portions thereof) commencing after the Closing Date (the “Post-Closing Tax Period”) and (C) all liability for
reasonable legal fees, costs and expenses for any item attributable to any item in clauses (A) and (B) above.

(b)         Any indemnity payment to be made under this Section 14.03 shall be paid within ten
(10) days after the Indemnitee makes written demand upon the Indemnitor, but in no case earlier than five (5)
Business Days prior to the date on which the relevant Taxes are required to be paid to the relevant Taxing authority
(including as estimated Tax payments).

(c)         For purposes of Section 14.03(a), for a taxable period of any ARA Company, any AII
Company and any Property Owner that includes but does not end on the Closing Date, (i) real, personal and
intangible property Taxes shall be allocated between the Pre-Closing Tax Period and the Post-Closing Tax Period
on a pro rata daily basis and (ii) income Taxes for the Pre-Closing Tax Period shall be computed as if such taxable
period ended as of the close of business on the day immediately prior to the Closing Date.
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 14.04 Indemnification Procedure for Third Party Claims.

(a)           In the event that any claim or demand, or other circumstance or state of facts which
could give rise to any claim or demand, for which an Indemnitor may be liable to an Indemnitee hereunder is
asserted or sought to be collected by a third party (“Third Party Claim”), the Indemnitee shall as soon as
practicable notify the Indemnitor in writing of such Third Party Claim (“Notice of Claim”); provided, however,
that failure to so give such notification shall not affect the indemnification provided hereunder except to the extent
the Indemnitor shall have been actually and materially prejudiced as a result of such failure. The Notice of Claim
shall (i) state that the Indemnitee has paid or properly accrued Losses or anticipates that it will incur liability for
Losses for which such Indemnitee is entitled to indemnification pursuant to this Agreement, and (ii) specify in
reasonable detail, the amount or the estimated amount of such Third Party Claim, to the extent such amount is
reasonably determinable, each item of Loss included in the amount so stated, the date such item was paid or
properly accrued, the basis for any anticipated liability and the nature of the misrepresentation, breach of warranty,
breach of covenant or claim to which each such item is related. The Indemnitee shall enclose with the Notice of
Claim a copy of all papers served thereon with respect to such Third Party Claim, if any, and any other documents
received thereby evidencing such Third Party Claim. “Indemnitee” means any Person that is seeking
indemnification from an Indemnitor pursuant to the provisions of this Agreement. “Indemnitor” means any party
to this Agreement from which any Indemnitee is seeking indemnification pursuant to the provisions of this
Agreement.

(b)           The Indemnitor will have 30 days from the date on which the Indemnitor received
the Notice of Claim to provide written notice to the Indemnitee that the Indemnitor desires to assume the defense
or prosecution of such Third Party Claim and any litigation resulting therefrom with counsel of its choice and at its
sole cost and expense (a “Third Party Defense”); provided, however, that such counsel is not reasonably objected
to by the Indemnitee. If the Indemnitor assumes the Third Party Defense in accordance herewith, (i) the
Indemnitee may retain separate co-counsel at its sole cost and expense and participate in the defense of the Third
Party Claim but the Indemnitor shall control the investigation, defense and settlement thereof, (ii) the Indemnitee
will not file any papers or consent to the entry of any judgment or enter into any settlement with respect to the
Third Party Claim without the prior written consent of the Indemnitor and (iii) the Indemnitor will not consent to
the entry of any judgment or enter into any settlement with respect to the Third Party Claim unless such judgment
or settlement contains a full release of the Indemnitee with respect to such Third Party Claim without the prior
written consent of the Indemnitee. The Indemnitor shall be liable for the fees and expenses of counsel employed by
the Indemnitee in the defense of the Third Party Claim for any period during which the Indemnitor has not
assumed the defense thereof. The parties will use commercially reasonable efforts to minimize Losses from Third
Party Claims and will act in good faith in responding to, defending against, settling or otherwise dealing with such
claims. The parties will also cooperate in any such defense and give each other reasonable access to all information
relevant thereto. Whether or not the Indemnitor has assumed the Third Party Defense, such Indemnitor will not be
obligated to indemnify the Indemnitee hereunder for any settlement entered into or any judgment that was
consented to without the Indemnitor’s prior written consent, which consent shall not be unreasonably withheld or
delayed. Notwithstanding
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the foregoing, the Indemnitor shall not be entitled to assume the defense of any Third Party Claim (and shall be
liable for the fees and expenses of counsel incurred by the Indemnitee in defending such Third Party Claim) if the
Third Party Claim seeks an order, injunction or other equitable relief or relief for other than money damages
against the Indemnitee that the Indemnitee determines cannot be separated from any related claim for money
damages.

(c)           If the Indemnitor does not assume the Third Party Defense within 30 days of receipt
of the Notice of Claim, the Indemnitee will be entitled to maintain the Third Party Defense, at its sole cost and
expense (or, if the Indemnitee incurs a Loss with respect to the matter in question for which the Indemnitee is
entitled to indemnification pursuant to this Article XIV, at the expense of the Indemnitor) upon delivery of notice
to such effect to the Indemnitor; provided that the (i) Indemnitor shall have the right to participate in the Third
Party Defense at its sole cost and expense, but the Indemnitee shall control the investigation, defense and
settlement thereof; (ii) the Indemnitor may at any time thereafter assume the Third Party Defense, in which event
the Indemnitor shall bear the reasonable fees, costs and expenses of the Indemnitee’s counsel incurred prior to the
assumption by the Indemnitor of the Third Party Defense, and (iii) the Indemnitor will not be obligated to
indemnify the Indemnitee hereunder for any settlement entered into or any judgment that was consented to without
the Indemnitor’s prior written consent, which consent shall not unreasonably withheld or delayed.

14.05     Indemnification Procedures for Non-Third Party Claims. The Indemnitee will notify the
Indemnitor in writing with reasonable promptness of its discovery of any claim against the Indemnitor under this
Article XIV that does not involve a Third Party Claim, such notice to contain the information set forth in the
following sentence. The failure by any Indemnitee so to notify the Indemnitor shall not relieve the Indemnitor from
any liability that it may have to such Indemnitee under this Article XIV, except to the extent that the Indemnitor
demonstrates that it has been actually and materially prejudiced by such failure. The Notice of Claim shall (i) state



that the Indemnitee has paid or properly accrued Losses or anticipates that it will incur liability for Losses for
which such Indemnitee is entitled to indemnification pursuant to this Agreement, and (ii) specify in reasonable
detail each item of Loss included in the amount so stated, the date such item was paid or properly accrued, the
basis for any anticipated liability and the nature of the misrepresentation, breach of warranty, breach of covenant or
claim to which each such item is related and the computation of the amount to which such Indemnitee claims to be
entitled hereunder. In the event that the Indemnitor does not notify the Indemnitee that it disputes such claim
within 30 days from receipt of such Notice of Claim, the claim specified therein shall be conclusively deemed a
liability of the Indemnitor hereunder (subject to the ARA/AII Indemnity Cap, the GDC Indemnity Cap and the
other limitations set forth in Sections 14.01 and 14.02, as applicable) and the Indemnitor shall pay the amount of
such liability to the Indemnitee on demand or, in the case of any Notice of Claim in which the amount of the claim
(or any portion thereof) is estimated, on such later date when the amount of such claim (or such portion thereof)
becomes finally determined. The Indemnitee, at the Indemnitor’s sole expense, will reasonably cooperate and
assist the Indemnitor in determining the validity of any claim for indemnity by the Indemnitee and in otherwise
resolving such matters. Such assistance and cooperation will include providing reasonable access to pertinent
personnel and to copies of information, records and documents relating to such matters.
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 14.06 Calculation of Indemnity Payments.

(a)           The Indemnitee agrees to use its commercially reasonable efforts to pursue and
collect on any recovery available under any insurance policies. The Indemnitor agrees that the Indemnitee shall
have no obligation to maintain insurance. The amount of Losses payable under this Article XIV by the Indemnitor
shall be reduced by any and all amounts actually recovered by the Indemnitee under applicable insurance policies
with respect to such Loss (as reduced by any increase to the insurance premiums payable by the Indemnitee
resulting from such recovery). If the Indemnitee receives any amounts under applicable insurance policies,
subsequent to an indemnification payment by the Indemnitor, then such Indemnitee shall promptly reimburse the
Indemnitor for any payment made by such Indemnitor in connection with providing such indemnification up to the
amount received by the Indemnitee, net of any expenses (including increased premiums) incurred by such
Indemnitee in (or as a result of) collecting such amount.

(b)           The amount of Losses incurred by an Indemnitee shall be reduced to take account of
any net Tax benefit actually realized by the Indemnitee arising from the incurrence or payment of any such
indemnified amount.

(c)           No Losses shall be determined or increased based on any multiple of any financial
measure (including earnings, sales or other benchmarks) that might have been used by the GDC Owners in the
valuation of the Property Owners or their respective business and operations.

14.07     Characterization of Indemnification Payments. Except as otherwise required by applicable Law,
the parties shall treat any indemnification payment made hereunder as an adjustment to the Merger Consideration.
 

ARTICLE XV
 

CONDITIONS TO OBLIGATIONS OF ARA COMPANIES AND AII COMPANIES
 

15.01     Conditions Precedent. The obligations of ARA, AII, the ARA Companies and the AII
Companies to consummate the Mergers are subject to the fulfillment (or waiver by ARA in its sole discretion) of
each of the following conditions:

 
(a)           Each of the representations and warranties of the GDC Owners and the GDC

Companies set forth in this Agreement and the other Transaction Documents shall be true and correct at and as of
the Closing Date as if made at and as of the Closing Date, except (i) to the extent that such representations and
warranties refer specifically to an earlier date, in which case such representations and warranties shall have been
true and correct as of such earlier date, (ii) for changes contemplated by this Agreement or (iii) for circumstances
under which the breach of the representation or warranty would not reasonably be expected to have a Material
Adverse Effect on the GDC Companies.

(b)           The GDC Owners and the GDC Companies shall have performed or complied in all
material respects with all of their respective covenants, undertakings and
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obligations and all conditions required by this Agreement to be performed and complied with by the GDC Owners
and the GDC Companies at or prior to the Closing.



(c)         Either AII or ARA shall have made an ARA Bridge Loan in the principal amount of
$16,915,000 to Brandywine Condominium.

(d)         No material Law shall be in effect that enjoins, restrains or prohibits the
consummation by any ARA Company or any AII Company of the Mergers.

(e)         There shall not be pending or threatened any Action initiated by a Government Entity
challenging or seeking to restrain or prohibit the Mergers.

(f)         Each of the GDC Owners and each GDC Company shall have duly executed and, if
applicable, delivered the Transaction Documents to which it is party.

(g)         The receipt by ARA of the certificate of the Secretary or the Assistant Secretary of the
GDC Owners and each GDC Company, dated the Closing Date, attesting to the incumbency of each authorized
person thereof who shall execute any Transaction Document.

(h)         A certificate, dated the Closing Date and signed by an authorized person of the GDC
Owners and each GDC Company, certifying that as of the Closing Date such Person has satisfied its respective
conditions specified in Sections 15.01(a) and 15.01(b).

(i)          The delivery of a copy of the requisite approvals of the governing authority and, as
applicable, the equity holders of the GDC Owners and each GDC Company authorizing the execution, delivery
and performance thereby of this Agreement and the other Transaction Documents to which it is or shall be a party,
which copies are certified by the appropriate officer thereof as being true and correct copies of such approvals.
 
 (j) Receipt by ARA and AII of the items set forth in Section 17.02.

ARTICLE XVI
 

CONDITIONS TO OBLIGATIONS OF GDC COMPANIES
 
16.01     Conditions Precedent. The obligations of the GDC Companies to consummate the Mergers are

subject to the fulfillment (or waiver by the GDC Owners in its sole discretion) at or prior to the Closing of each of
the following conditions:

 
(a)           Each of the representations and warranties of ARA, AII, the ARA Companies and

the AII Companies set forth in this Agreement and the other Transaction Documents shall be true and correct at
and as of the Closing Date as if made at and as of the Closing Date, except (i) to the extent that such
representations and warranties refer specifically to an earlier date, in which case such representations and
warranties shall have been true and correct as of such earlier date, (ii) for changes contemplated by this Agreement
or (iii) for
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circumstances under which the breach of the representation or warranty would not reasonably be expected to have
a Material Adverse Effect on the ARA Companies and the AII Companies.

(b)           ARA, AII, the ARA Companies and the AII Companies shall have performed or
complied in all material respects with all of their respective covenants, undertakings and obligations and all
conditions required by this Agreement to be performed and complied with by ARA, AII, the ARA Companies and
the AII Companies at or prior to the Closing.

(c)           The Title Company shall be willing to issue a title insurance policy with respect to
the Properties in form and substance acceptable to the GDC Owners, in its sole discretion, at filed or promulgated
rates without special premiums.

(d)           Non Imputation Affidavits necessary for the GDC Owners to obtain the Title
Commitment and any subsequently issued title policy shall have been delivered to the GDC Owners.

(e)         Either AII or ARA shall have made an ARA Bridge Loan in the principal amount of
$16,915,000 to Brandywine Condominium.

(f)          No Law shall be in effect that enjoins, restrains or prohibits the consummation by any
GDC Company, any ARA Company or any AII Company of the Mergers or by any ARA Transaction Party of any
of the other transactions contemplated by this Agreement or any other Transaction Document.

(g)         There shall not be pending or threatened any Action initiated by a Government Entity
challenging or seeking to restrain or prohibit the Mergers or any other transaction contemplated by this Agreement
or any other Transaction Document.



(h)         Each of ARA, AII, each ARA Company, each AII Company and each Affiliate thereof
shall have duly executed and, if applicable, delivered the Transaction Documents to which it is party (each such
Person, an “ARA/AII Transaction Party”), including the Property Management Agreements in the forms
attached hereto as Exhibits N-1 through N-4, the Administrative Services Agreements in the forms attached hereto
as Exhibits O-1 through O-4, and the Proration Agreement in the form attached hereto as Exhibit P.

(i)          The receipt by the GDC Owners of the certificate of the Secretary or the Assistant
Secretary of each of ARA/AII Transaction Party, dated the Closing Date, attesting to the incumbency of each
authorized person thereof who shall execute any Transaction Document.

(j)          A certificate, dated the Closing Date and signed by an authorized person of each of
ARA/AII Transaction Party, certifying that as of the Closing Date such Person has satisfied its respective
conditions specified in Sections 16.01(a) and 16.01(b).

(k)         The delivery of a copy of the requisite approvals of the governing authority and, as
applicable, the equity holders of each of ARA/AII Transaction Party
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authorizing the execution, delivery and performance thereby of this Agreement and the other Transaction
Documents to which it is or shall be a party, which copies are certified by the appropriate officer thereof as being
true and correct copies of such approvals.

(l)          Receipt by the GDC Owners (or the Title Company, as noted) of the items set forth in
Section 17.01.

 
ARTICLE XVII

 
DOCUMENTS TO BE DELIVERED AT CLOSING

 
17.01     Deliveries. At the Closing, ARA, AII, the ARA Companies and the AII Companies shall, or

shall cause the Property Owners to, execute, acknowledge or deliver, as applicable, the following to the GDC
Owners (or the Title Company, as noted), as applicable:

 
(a)          FIRPTA affidavits sworn to by each of the AII Companies in the form of Exhibit Q.

(b)           An original, completed and signed estoppel certificate from each of the tenants of the
Properties, or, if the Property Owners are unable to obtain such a certificate from any tenant prior to the Closing,
an original, completed and signed estoppel certificate from ARA with respect to such tenant, for the benefit of the
Survivor Entities, each dated not more than thirty (30) days prior to Closing, which estoppel certificates shall be
substantially in the form attached hereto as Exhibit R annexed hereto, or on such other form as may be provided in
the applicable tenant lease, and shall not contain any information that may have a Material Adverse Effect with
respect to the Property Owners or result in a breach of any representation or warranty herein (such estoppel
certificate if signed by a tenant, a “Tenant Estoppel Certificate” and if signed by ARA, a “Landlord Estoppel
Certificate”); provided, however, that ARA shall have the right, at any time, to replace any Landlord Estoppel
Certificate with a Tenant Estoppel Certificate signed by the tenant covered by such Landlord Estoppel Certificate
by delivering the Tenant Estoppel Certificate to the GDC Owners and upon delivery of such a Tenant Estoppel
Certificate ARA shall have no obligations with respect to the Landlord Estoppel Certificate replaced thereby. In
the event that, at least five (5) days prior to the Closing Date, the GDC Owners are not provided the required
executed Tenant Estoppel Certificates and Landlord Estoppel Certificates (in the form and containing the
information required hereunder) then the GDC Owners shall be entitled to elect to terminate this Agreement,
whereby the Agreement shall be null and void and whereupon the parties hereto shall have no further rights, duties,
obligations or liabilities to one another hereunder except the Surviving Obligations and except the Fund shall be
immediately disbursed to the GDC Owners and the GDC Companies.

(c)           All evidence of authority as may be requested by Title Company as well as all
affidavits reasonably required by Title Company to issue the Title Commitment and any subsequently issued title
policy.

(d)           The Non Imputation Affidavits necessary for the GDC Owners to obtain the Title
Commitment and any subsequently issued title policy.
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(e)         All other documents any ARA/AII Transaction Party is required to deliver pursuant to
the provisions of this Agreement.
 

17.02     Deliveries. At the Closing, the GDC Owners and the GDC Companies shall execute,
acknowledge or deliver, as applicable, the following to ARA and AII:

 
 (a) The First Step Merger Consideration.

(b)           The Second Step Merger Consideration in accordance with Section 5.01(d).

(c)         The AII Bridge Notes, the ARA Bridge Notes, the AII Bridge Mortgages, the ARA
Bridge Mortgages and the guarantees of Samuel and Martin Ginsburg to the extent required pursuant to
Section 5.01(c)(i) and Section 5.01(c)(ii).

(d)         All other documents the GDC Owners and the GDC Companies are required to deliver
pursuant to the provisions of this Agreement including all documents required by the Lender, if any.

 
ARTICLE XVIII

 
FEES

 
18.01     Broker. Each party hereto represents and warrants to each other that they have not dealt with

any broker in connection with the Properties and the transactions described herein. The obligations and
representations and warranties contained in this Section 18.01 shall survive the termination of this Agreement and
the Closing.
 

18.02    GDC Fee. The GDC Owners have engaged Greenhill Partners as a financial consultant and the
GDC Owners shall pay a fee due to Greenhill Partners in connection with the Properties and the transaction
described herein pursuant to a separate agreement between the GDC Owners and Greenhill Partners and shall
indemnify the other parties hereto against all fees owed to Greenhill Partners arising out of the transaction
contemplated in this Agreement.

 
ARTICLE XIX

 
DAMAGE OR DESTRUCTION OR CONDEMNATION TERMINATION RIGHTS

 
 19.01 Damage or Destruction or Condemnation Termination Rights.

(a)           Except as otherwise provided in this Agreement, between the date hereof and
Closing, the risk of loss or damage to each Property by fire or other casualty is borne by the ARA Companies and
the AII Companies. If prior to the Closing Date a “material” part (as hereinafter defined) of any of the Properties
are damaged or destroyed by fire or other casualty or is taken by eminent domain or condemnation (or becomes the
subject of a pending taking or condemnation Action which has not been consummated) (any such event, a
“Damage Event”),
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ARA shall notify the GDC Owners of such fact upon becoming aware of such fact and, except as hereinafter
provided, the GDC Owners shall have the option to terminate this Agreement. If this Agreement is so terminated,
the provisions of Section 19.01(c) shall apply. A “material” part of the Properties shall be deemed to have been
subject to a Damage Event if the cost of repair or replacement for the Properties shall be higher than $20,000,000,
or if ten percent (10%) or more of the net rentable area of the Properties, taken as a whole, is rendered
untenantable or the predominant means of access to the Properties, taken as a whole, is destroyed, taken or
condemned (or becomes subject to a taking or condemnation Action) (the “Material Damage”) or if the Damage
Event would allow any tenant to terminate its lease under the terms of its Lease or New Lease (a “Tenant
Termination Right”). The option of the GDC Owners to terminate shall be exercised by the GDC Owners giving
written notice thereof to ARA within fifteen (15) days after receipt of ARA’s notice pursuant to the second
sentence of this Section 19.01(a), such notice by the GDC Owners to specify whether the exercise is applicable to
a Material Damage even if ARA is able to obtain a waiver of any applicable Tenant Termination Rights. If within
thirty (30) days after the date of the Damage Event described in such notice (but in any event not later than ten (10)
days prior to the Closing Date), the Property Owners obtain from all tenants having a Tenant Termination Right
with respect to such Damage Event, a waiver of the tenant’s right to terminate its Lease or New Lease by reason of
such Damage Event, then ARA shall immediately notify the GDC Owners thereof, and the GDC Owners’ election
to terminate by reason of the Tenant Termination Right shall be deemed withdrawn by the GDC Owners, but the
GDC Owners’ election to terminate by reason of Material Damage, if applicable, shall remain effective unless the
GDC Owners withdraw its election to terminate in connection with the Material Damage by notice to ARA of such
withdrawal, such notice to be given no later than five (5) Business Days after ARA’s notice to the GDC Owners of
the waiver of Tenant Termination Rights.



(b)           If (i) the GDC Owners do not elect to terminate this Agreement or any such election
is withdrawn or waived pursuant to Section 19.01(a) or (ii)“immaterial” part (“immaterial” is herein deemed to be
any damage or destruction, taking or condemnation (or pending taking or condemnation) which is not “material”,
as such term is defined in Section 19.01(a)) of the Properties becomes subject to a Damage Event and as a result
thereof no tenant is entitled to exercise its Tenant Termination Right or any tenant waives its Tenant Termination
Right with respect to such Damage Event, then the parties hereto shall close on the Mergers as provided in this
Agreement (subject to the other provisions hereof). The ARA Companies and the AII Companies shall not permit
any Property Owner in such instance, to settle or compromise any claim or utilize insurance proceeds received as a
result of such Damage Event without the GDC Owners’ written consent.

(c)           If the GDC Owners elect to terminate this Agreement pursuant to Section 19.01(a),
and such election is not withdrawn, deemed withdrawn or waived by the GDC Owners pursuant to Section
19.01(a), this Agreement shall be terminated and neither party shall have any further rights, obligations or
liabilities hereunder, except for the Surviving Obligations, and except that the GDC Owners shall be entitled to a
return of the Fund.
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ARTICLE XX

 
REMEDIES

 
20.01     Termination. This Agreement shall terminate and the transactions contemplated by this

Agreement shall be abandoned upon occurrence of any of the following events at any time prior to the First Step
Effective Time:

 (a) by the mutual written consent of ARA, AII and the GDC Owners;

(b)           by the GDC Owners, upon written notice to ARA and AII that the GDC Owners are
terminating this Agreement:

(i)             if the Closing does not occur on or prior to the Closing Date, unless the failure of
such occurrence shall be due to the failure of the GDC Owners or any GDC Company to perform or
observe the covenants, agreements and conditions hereof to be performed or observed by it at or prior to
the First Step Effective Time;

(ii)            if events occur that render impossible the satisfaction of one or more of the
conditions set forth in Article XVI and such conditions are not waived by the GDC Owners, unless the
failure of such occurrence shall be due to the failure of the GDC Owners or any GDC Company to
perform or observe the covenants, agreements and conditions hereof to be performed or observed by it at
or prior to the First Step Effective Time; or

 (iii) pursuant to Section 12.01(a), 12.02(a), 12.04(a), 17.01(b) or 19.01(a).

(c)           by ARA, upon written notice to the GDC Owners that ARA is terminating this Agreement:

(i)             if the Closing does not occur on or prior to the Closing Date, unless the failure of
such occurrence shall be due to the failure of ARA, AII, any ARA Company or any AII Company to
perform or observe the covenants, agreements and conditions hereof to be performed or observed thereby
at or prior to the First Step Effective Time; or

(ii)            if events occur that render impossible the satisfaction of one or more of the
conditions set forth in Article XV and such conditions are not waived by ARA, unless the failure of such
occurrence shall be due to the failure of ARA, AII, any ARA Company or any AII Company to perform
or observe the covenants, agreements and conditions hereof to be performed or observed thereby at or
prior to the First Step Effective Time.

20.02.    Effect of Termination. In the event of the termination of this Agreement pursuant to Section
20.01, then this Agreement shall be terminated and become void and no party shall have any further rights,
obligations or liabilities hereunder, except that (a) the GDC Owners and the GDC Companies shall immediately
receive control to direct the Fund, unless such termination has occurred pursuant to Section 20.01(c) and the
Closing has failed to occur by reason of the GDC Owners’ or any GDC Company’s breach, default or failure or
refusal to perform or observe the covenants, agreements or conditions hereunder in which case ARA, AII,
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the ARA Companies and the AII Companies shall be entitled to receive the Fund in accordance with the terms of
the Escrow Agreement as liquidated damages as, notwithstanding any other provision hereof, ARA’s, AII’s, each
ARA Company’s and each AII Company’s sole and exclusive remedy for all loss, damage and expenses suffered
by any of them as a result of such termination and breach, default, failure or refusal, it being agreed that their
damages are impossible to ascertain, (b) the Surviving Obligations shall continue in effect and (c) such termination
shall not relieve any party hereto of any Liabilities resulting from any willful breach hereof by such party on or
prior to the date of such termination.
 

20.03     Surviving Obligations. The “Surviving Obligations” means all obligations of the parties hereto
under this Agreement that are specified to survive a termination of this Agreement as well as those set forth in this
Section 20.3 and Articles XIV and XXI.

ARTICLE XXI
 

OTHER PROVISIONS
 
21.01     Assignment. This Agreement may not be assigned by any party hereto without the prior written

consent of each other party hereto. Subject to the foregoing, all of the terms and provisions of this Agreement shall
inure to the benefit of and be binding upon the parties hereto and their respective successors and assigns; provided,
however, the GDC Companies shall be permitted to make an assignment with respect to this Agreement to
Investment Properties Exchange Services, Inc. (or another appropriate Person), as a qualified intermediary, for
purposes of completing tax-deferred exchanges by the GDC Companies under Section 1031 of the Code in
connection with the Mergers.

 21.02 Notices.

(a)           All notices, elections, consents, approvals, demands, objections, requests or other
communications which any party hereto or Escrow Agent may be required or desire to give pursuant to, under or
by virtue of this Agreement must be in writing and sent by (i) hand-delivery, (ii) facsimile transmission with
receipted confirmation (and with copy by overnight express mail or courier) or (iii) express mail or courier (for
next Business Day delivery), addressed as follows:

If to ARA or any of the ARA Companies:
 
Acadia Realty Acquisition I, LLC
c/o Acadia Realty Trust
1311 Mamaroneck Avenue
Suite 260
White Plains, New York 10605
Attention: Robert Masters, Sr. V.P.
Fax: (914) 428-2139
 
With a copy to:
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Wachtel & Masyr, LLP
110 East 59th Street
New York, NY 10022
Attention: Marvin J. Levine, Esq.
Fax: (212) 371-0320
 
If to AII or any of the AII Companies:
 
c/o Yale University Investments Office
55 Whitney Avenue, Fifth Floor
New Haven, CT 06510
Attention: Alan Forman
Fax: (203) 432-6314
 
With a copy to:
 
Acadia Realty Trust
1311 Mamaroneck Avenue
Suite 260
White Plains, New York 10605
Attention: Robert Masters, Secretary
Fax: (914) 428-2139
 
If to the GDC Owners or any of the GDC Companies:
 



GDC Properties
245 Saw Mill River Road
Hawthorne, New York 10532
Attention: William Ingraham
Fax: (914) 747-1237
 
With a copy to:
 
Riker Danzig Scherer Hyland & Perretti LLP
Headquarters Plaza
One Speedwell Avenue
Morristown, New Jersey 07962-1981
Attention: Andrew J. Stamelman, Esq.
Fax: (973) 451-8735
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If to Escrow Agent:
 
LandAmerica Financial Group, Inc.
Two Grand Central Tower
140 East 45th Street
New York, NY 10017
Attention: Asher Fried and Craig Feder
Fax: 212-949-2438
 

(b)           Any party hereto or Escrow Agent may designate another addressee or change their
respective address for notices and other communications hereunder by a notice given to the other parties in the
manner provided in this Section 21.02. A notice or other communication sent in compliance with the provisions of
this Section 21.02 shall be deemed given and received on (i) the date it is delivered to the other party if sent by
express mail or courier or hand-delivered, or (ii) the date received by facsimile transmission with receipted
confirmation (and provided the copy by overnight express mail or courier has been sent under Section 21.02(a)),
provided, however, that if the facsimile is transmitted after 5:00 p.m., New York time, it shall be deemed received
the following Business Day. Notices may be given by the respective attorneys of any party with the same force and
effect as if given by any party.

 21.03 Premises Information and Confidentiality.

(a)           The GDC Owners and each of the GDC Companies agree that, prior to the Closing,
all Property Information shall be kept strictly confidential and shall not, without the prior written consent of ARA
be disclosed by the GDC Owners, the GDC Companies or the GDC Companies’ Representatives, in any manner
whatsoever, in whole or in part, and will not be used by any of them, directly or indirectly, for any purpose other
than evaluating the ARA Companies, the AII Companies, the Property Owners and the Properties. Moreover, the
GDC Owners and each of the GDC Companies agrees that, prior to the Closing, the Property Information will be
transmitted only to the GDC Companies’ Representatives who need to know the Property Information for the
purpose of evaluating, operating, financing or investing in the ARA Companies, the AII Companies, the Property
Owners and the Properties, and who are informed by the GDC Owners of the confidential nature of the Property
Information. Each of ARA, AII, each ARA Company and each AII Company agrees that, prior to the Closing, all
GDC Information shall be kept strictly confidential and shall not, without the prior written consent of the GDC
Owners be disclosed by ARA, AII, any ARA Company, any AII Company or any ARA/AII Representatives, in
any manner whatsoever, in whole or in part, and will not be used by any of them, directly or indirectly, for any
purpose other than evaluating the transactions contemplated hereby. Moreover, each of ARA, AII, each ARA
Company and each AII Company agrees that, prior to the Closing, the GDC Information will be transmitted only
to the ARA/AII Representatives who need to know the GDC Information for the purpose of evaluating the
transactions contemplated hereby, and who are informed by ARA or AII of the confidential nature of the GDC
Information. The provisions of this Section 21.03(a) shall in no event apply to Property Information which is a
matter of public record and shall not prevent the GDC Owners or the GDC Companies from complying with Laws,
including governmental regulatory, disclosure, tax and reporting requirements.
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(b)           In the event this Agreement is terminated, the GDC Owners, the GDC Companies

and the GDC Companies’ Representatives shall promptly deliver to ARA all originals and copies of the Property
Information in the possession of the GDC Owners, the GDC Companies and the GDC Companies’
Representatives, including any third party studies or reports obtained by the GDC Owners or the GDC Companies
and in their possession from any other party hereto in connection with their investigations or otherwise with
respect to the ARA Companies, the AII Companies, the Property Owners and the Properties. In the event this



Agreement is terminated, each of ARA, AII, each ARA Company, each AII Company and each ARA/AII
Representative shall promptly deliver to the GDC Owners all originals and copies of the GDC Information in such
Person’s possession, including any third party studies or reports provided to, or otherwise obtained by, such
Person.

(c)           As used in this Agreement, the term “Property Information” shall mean (i) all
information and documents in any way relating to the ARA Companies, the AII Companies, the Property Owners
or the Properties, the operation thereof or the sale thereof (including Leases, Contracts and Labor Contracts)
furnished to, or otherwise made available for review by, the GDC Owners, the GDC Companies or their directors,
officers, employees, affiliates, partners, brokers, agents or other representatives, including attorneys, accountants,
contractors, consultants, engineers and financial advisors, and all persons assisting or representing such persons
(collectively, the “GDC Companies’ Representatives”), by ARA, AII, the ARA Companies, the AII Companies
or the Property Owners, any of their respective Affiliates, or their agents or representatives, including their
contractors, engineers, attorneys, accountants, consultants, brokers or advisors, and (ii) all analyses, compilations,
data, studies, reports or other information or documents prepared or obtained by the GDC Owners, the GDC
Companies or the GDC Companies’ Representatives containing or based, in whole or in part, on the information or
documents described in the preceding clause (i), or the investigations by the GDC Owners, the GDC Companies or
the GDC Companies’ Representatives except for any information readily available in the public domain. As used
in this Agreement, the term “GDC Information” shall mean (A) all information and documents in any way
relating to the GDC Owners, the GDC Companies or any of their respective Affiliates or the assets or operations
thereof furnished to, or otherwise made available for review by, ARA, AII, the ARA Companies, the AII
Companies or their directors, officers, managers, employees, Affiliates, partners, brokers, agents or other
representatives, including attorneys, accountants, contractors, consultants, engineers and financial advisors, and all
persons assisting or representing such persons (collectively, the “ARA/AII Representatives”), by the GDC
Owners, any GDC Company or any GDC Companies’ Representative, and (B) all analyses, compilations, data,
studies, reports or other information or documents prepared or obtained by ARA, AII, any ARA Company, any AII
Company or any ARA/AII Representative containing or based, in whole or in part, on the information or
documents described in the preceding clause (A), or the investigations by ARA, AII, any ARA Company, any AII
Company or any ARA/AII Representative except for any information readily available in the public domain.

(d)           In addition to any other remedies available to ARA, AII, the ARA Companies and
the AII Companies, ARA, AII, the ARA Companies and the AII Companies shall have the right to seek equitable
relief, including injunctive relief or specific performance, against the GDC Owners, the GDC Companies or the
GDC Companies’ Representatives in order to enforce the provisions of this Section 21.03. In addition to any other
remedies available to the
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GDC Owners and the GDC Companies, the GDC Owners and the GDC Companies shall have the right to seek
equitable relief, including injunctive relief or specific performance, against ARA, AII, the ARA Companies, the
AII Companies the ARA/AII Representatives in order to enforce the provisions of this Section 21.03.

(e)           The provisions of this Section 21.03 shall survive the termination of this Agreement
and the Closing.

21.04     Amendments. This Agreement shall not be altered, amended, changed or otherwise modified in
any respect or particular, and no provision of this Agreement may be waived, and no consent or approval required
pursuant to this Agreement shall be effective, unless the same shall be in writing and signed by or on behalf of
each party hereto.
 

21.05     Successors and Assigns. Subject to Section 21.01, this Agreement shall be binding upon and
shall inure to the benefit of the parties hereto and to their respective heirs, executors, administrators, successors
and permitted assigns.
 

21.06     Entire Agreement. All prior statements, understandings, representations and agreements among
the parties, oral or written, with respect to the Mergers and the other transactions contemplated hereby are
superseded by and merged in this Agreement, which alone fully and completely expresses the agreement among
them in connection with the Mergers and the other transactions contemplated hereby and which is entered into
after full investigation, neither party relying upon any statement, understanding, representation or agreement made
by the other not embodied in this Agreement or any other Transaction Document.

21.07     No Further Obligations; Survival. All representations and warranties contained in this
Agreement or in any Schedule, Exhibit, Transaction Document or certificate delivered pursuant to this Agreement
(other than those contained in Section 6.01, 6.02, 8.01, 8.11, 8.12, 8.14, 8.15, 8.18, 8.19, 9.01(a), 9.01(b), 9.01(c),
9.01(d), 9.01(f), 9.01(i), 9.02(a), 9.02(b), 9.02(c), 9.02(d), 9.01(f), 9.02(i), 10.02, 10.03, 10.04, 10.06, 10.08, 10.09
or 18.01) shall survive the Closing for a period of twelve (12) months following the Closing Date. The covenants
and agreements contained in this Agreement or in any Schedule, Exhibit, Transaction Document or certificate
delivered pursuant to this Agreement which by their terms do not contemplate performance after the Closing shall
terminate as of the Closing. The obligations under Section 14.01(f) shall survive the Closing for a period of three
(3) years. The representations and warranties in Sections 8.14, 8.15, 8.18, 9.01(f), 9.02(f) and 10.06 shall survive
for ninety (90) days following the expiration of the applicable statute of limitations (after giving effect to any



extension thereof). The representations and warranties in Sections 6.01, 6.02, 8.01, 8.11, 8.12, 8.19, 9.01(a),
9.01(b), 9.01(c), 9.01(d), 9.01(i), 9.02(a), 9.02(b), 9.02(c), 9.02(d), 9.02(i), 10.02, 10.03, 10.04, 10.08, 10.09 and
18.01 shall survive indefinitely. The period for which a representation or warranty, covenant or agreement survives
the Closing is referred to herein as the “Applicable Survival Period”. In the event notice of claim for
indemnification under Article XIV is given within the Applicable Survival Period, the representation or warranty,
covenant or agreement that is the subject of such indemnification claim (including any claim brought under
Section 14.01(f)) shall survive with respect to such claim only until such claim is finally resolved.
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21.08     No Affiliate Obligation. Each party agrees that it does not have and will not have any claims or

causes of action against any disclosed or undisclosed (a) officer, director, employee, trustee, shareholder, partner,
member, principal, parent or subsidiary (collectively, “Associates”) of any party hereto or (b) with respect to any
party hereto, any other Person directly or indirectly controlling, controlled by or under common control with such
specified Person (any such Person, an “Affiliate), in each case, that is not also a party hereto, arising out of or in
connection with this Agreement or the transactions contemplated hereby. Each party agrees to look solely to the
other parties hereto and their respective assets for the satisfaction of any liability or obligation arising under this
Agreement or the transactions contemplated hereby, or for the performance of any of the covenants, warranties or
other agreements contained herein, and further agrees not to sue or otherwise seek to enforce any personal
obligation against any of the other parties’ Affiliates or Associates (other than parties hereto) with respect to any
matters arising out of or in connection with this Agreement or the transactions contemplated hereby. Without
limiting the generality of the foregoing provisions of this Section 21.08, each party hereby unconditionally and
irrevocably waives any and all claims and causes of action of any nature whatsoever it may now or hereafter have
against the Associates and Affiliates of the other parties hereto that are not also parties hereto, and hereby
unconditionally and irrevocably releases and discharges such Affiliates and Associates from any and all liability
whatsoever which may now or hereafter accrue in favor of them in connection with or arising out of this
Agreement or the transactions contemplated hereby. The provisions of this Section 21.08 shall survive the
termination of this Agreement and the Closing.

21.09     Time of Essence. Each party agrees that, wherever this Agreement provides that such party must
send or give any notice, make an election or take some other action within a specific time period in order to
exercise a right or remedy it may have hereunder, time shall be of the essence with respect to the taking of such
action, and such party’s failure to take such action within the applicable time period shall be deemed to be an
irrevocable waiver by such party of such right or remedy.

21.10     Waivers. No failure or delay of any party hereto in the exercise of any right or remedy given to
such party hereunder or the waiver by any party of any condition hereunder for its benefit (unless the time
specified herein for exercise of such right or remedy has expired) shall constitute a waiver of any other or further
right or remedy nor shall any single or partial exercise of any right or remedy preclude other or further exercise
thereof or any other right or remedy. No waiver by any party hereto of any breach hereunder or failure or refusal
by the other party to comply with its respective obligations shall be deemed a waiver of any other or subsequent
breach, failure or refusal to so comply.

21.11     No Recordation. Neither this Agreement nor any memorandum thereof shall be recorded and
any attempted recordation hereof shall be void and shall constitute a default.

21.12     Counterparts. This Agreement may be executed in one or more counterparts, each of which so
executed and delivered shall be deemed an original, but all of which taken together shall constitute one and the
same instrument. This Agreement shall become effective when each party hereto shall have received a counterpart
hereof signed by the other parties hereto. The parties agree that the delivery of this Agreement may be effected by
means of an exchange of facsimile signatures with original copies to follow by mail or courier service.
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21.13     Exhibits and Schedules. Each of the Exhibits and Schedules referred to herein, is incorporated

herein by this reference. Unless otherwise set forth herein, references in this Agreement to any document,
instrument or agreement (including this Agreement) (a) includes and incorporates all exhibits, schedules and other
attachments thereto, (b) includes all documents, instruments or agreements issued or executed in replacement
thereof and (c) means such document, instrument or agreement, or replacement or predecessor thereto, as
amended, modified or supplemented from time to time in accordance with its terms and in effect at any given time.

21.14     Captions. The caption headings in this Agreement are for convenience only and are not intended
to be a part of this Agreement and shall not be construed to modify, explain or alter any of the terms, covenants or
conditions herein contained.



21.15     Governing Law. This Agreement and the exhibits and schedules hereto shall be governed by
and interpreted and enforced in accordance with the laws of the State of Delaware, without giving effect to any
choice of law or conflict of laws rules or provisions (whether of the State of Delaware or any other jurisdiction)
that would cause the application of the laws of any jurisdiction other than the State of Delaware.

21.16     Severability. Any provision of this Agreement which is invalid or unenforceable in any
jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without invalidating or
rendering unenforceable the remaining provisions hereof, and any such invalidity or unenforceability in any
jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

21.17     Expenses. Each party shall bear its own costs and expenses in connection with this Agreement
and the transactions contemplated hereby, including all legal, accounting, financial advisory, consulting and all
other fees and expenses of third parties, whether or not the Mergers are consummated.

21.18     No Third Party Beneficiaries. No provision of this Agreement is intended to confer upon any
Person other than the parties hereto any rights or remedies hereunder.

21.19 Waiver of Right to Jury Trial. EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES
ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER
ARISING IN TORT, CONTRACT OR OTHERWISE) BROUGHT BY ANY PARTY AGAINST ANY OTHER
PARTY ON ANY MATTER ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS AGREEMENT
OR ANY OTHER TRANSACTION DOCUMENT.

XXII
DEFINITIONS AND INTERPRETATION

 
22.01     Defined Terms. The following terms have the meanings assigned to such terms in the Sections

of the Agreement set forth below:

22.22 % Celebration Interest 2.01(d)
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22.22% Aspen Interest 2.01(c)

22.22% GDC SMG Interest 2.01(a)

22.22% GDC Beechwood Interest 2.01(b)

Action 8.02

Affiliate 21.08

Agreement Preamble

AII Preamble

AII BC Preamble

AII BH Preamble

AII BS Preamble

AII BTC Preamble

AII Certificates of Merger 5.01

AII Companies Preamble

AII Company Contract 9.02(h)

AII MS Preamble

Applicable Survival Period 21.07

Appurtenant Easements 6.01

Appurtenant Interests 6.01

ARA Preamble

ARA BC Preamble

ARA BH Preamble

ARA BS Preamble

ARA BTC Preamble

ARA Certificates of Merger 5.01

ARA Companies Preamble

ARA Company Contract 9.01(h)

ARA/AII Indemnity Cap 13.01(c)

ARA MS Preamble



Associates 21.08

Aspen Preamble

Aspen Merger Consideration 4.01(c)

Brandywine Condominium 6.01

Brandywine Holdings 6.01

Brandywine Subsidiary 6.01

Buildings 6.01

Business Day 5.01
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Code 8.07

Closing Date 5.01

Closing 5.01

Company Contracts 9.08

Conditional Permitted Encumbrances 6.02

Condominium 6.01

Consent 7.02

Consent Period 7.02

Contracts 8.09

Covered Losses 13.01(c)

Deductible 13.01(c)

Environmental Laws 8.15

Escrow Agent 4.03

Escrow Agreement 4.03

Fee Properties 6.01

Financial Statements 8.16(d)

First BC/Aspen Merger 1.01

First BS/BH/Celebration Merger 1.01

First BTC/SMG Merger 1.01

First MS/Beechwood Merger 1.01

First Step Effective Time 5.02

First Step Mergers 1.01

First Step Merger Consideration 2.01(d)

Fully Diluted Basis 2.01(e)

Fund 4.03

GDC Preamble

Celebration Preamble

Celebration Merger Consideration 4.01(d)
  

GAAP 8.20(a)

GDC SMG Preamble

GDC SMG Merger Consideration 4.01(a)

GDC Contracts 10.08

GDC Companies Preamble

GDC Companies’ Representatives 21.03(d)

GDC Indemnified Parties 13.01(a)
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GDC Beechwood Preamble



GDC Beechwood Merger Consideration 4.01(b)

Governmental Entity 8.03

Indebtedness 8.13

Indemnitee 13.03(a)

Indemnitor 13.03(a)

Initial Deposit 4.03

Knowledge 8.02

Insurance Policies 8.05

Labor Contracts 8.08

Laws 1.02(b)

Leases 8.02

Lender 7.01

Delaware LLC Act 1.01

Lien 8.06(c)

Loan 7.01

Loan Document and Loan Documents 7.01

Losses 13.01(a)

Market Square 6.01

Material Adverse Effect 8.10

Material Damage 19.01(a)

Mergers 5.02

Mortgagee 7.01

Mortgages 7.01

New Lease 12.01(b)

New Lease Expenses 12.01(b)

Notes 7.01

Notice of Claim 13.03(a)

Organizational Documents 8.11

Permitted Encumbrances 6.02

Person 2.01(e)

Personal Property 6.01

Prohibited Action 13.04(c)

Properties 6.01

Property Information 21.03(d)

Property Owner Contracts 8.09
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Property Owners 6.01

Rent Commencement Date 12.01(c)

Required Tax Return 8.14

Second BC/Aspen Merger 3.01

Second BS/BH/Celebration Merger 3.01

Second BS Merger 3.01

Second BTC/SMG Merger 3.01

Second MS/Beechwood Merger 3.01

Second Step Effective Time 5.02

Second Step Mergers 3.01

Second Step Merger Consideration 4.01(e)

Seller Indemnified Parties 13.02

Surviving Certificates of Formation 1.02(b)

Surviving Company Agreements 1.02(c)

Surviving Obligations 19.04

Survivor Entities Preamble



Taxes 8.18

Tax Return 8.18

Tenant Estoppel Certificate 16.01(b)

Tenant Termination Right 19.01(a)

Third Party Claim 13.03(a)

Third Party Defense 13.03(b)

Title Commitment 12.03(a)

Title Commitment Receipt Date 12.03(a)

Title Company 12.03(a)

Title Notice 12.03(a)

Transaction Documents 9.01(d)

Town Center 6.01

Unacceptable Encumbrances 12.03(a)

 
 23.02 Interpretation.

(a)           The meaning assigned to each term defined herein shall be equally applicable to both
the singular and the plural forms of such term and vice versa, and words denoting either gender shall include both
genders as the context requires. Where a word or phrase is defined herein, each of its other grammatical forms
shall have a corresponding meaning.
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(b)          The terms “hereof”, “herein” and “herewith” and words of similar import shall, unless
otherwise stated, be construed to refer to this Agreement as a whole and not to any particular provision of this
Agreement.

(c)           When a reference is made in this Agreement to an Article, Section, paragraph,
Exhibit or Schedule, such reference is to an Article, Section, paragraph, Exhibit or Schedule to this Agreement
unless otherwise specified.

(d)           The word “include”, “includes”, and “including” when used in this Agreement shall
be deemed to by the words “without limitation”, unless otherwise specified.

(e)           A reference to any party to this Agreement or any other agreement or document shall
include such party’s predecessors, successors and permitted assigns.

(f)            Reference to any Law means such Law as amended, modified, codified, replaced or
reenacted, and all rules and regulations promulgated thereunder.

(g)           The parties have participated jointly in the negotiation and drafting of this
Agreement. Any rule of construction or interpretation otherwise requiring this Agreement to be construed or
interpreted against any party by virtue of the authorship of this Agreement shall not apply to the construction and
interpretation hereof.

[REMAINDER OF PAGE IS INTENTIONALLY BLANK;
SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, this Agreement has been duly executed by the parties hereto as of the day and

year first above written.
 

SAMUEL GINSBURG 2000 TRUST AGREEMENT #1
 
________________________
Martin Ginsburg, Trustee
 
________________________
Joan Ginsburg, Trustee



 
MARTIN GINSBURG 2000 TRUST AGREEMENT #1
 
________________________
Samuel Ginsburg, Trustee
 
________________________
Irene Ginsburg, Trustee
 
 
________________________
MARTIN GINSBURG
 
 
________________________
SAMUEL GINSBURG
 
 
________________________
ADAM GINSBURG
 
GDC SMG, LLC
 
By:______________________________
Name:
Title:
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GDC BEECHWOOD, LLC
 
By:______________________________
Name:
Title:
 
ASPEN COVE APARTMENTS, LLC
 
By:______________________________
Name:
Title:
 
SMG CELEBRATION, LLC
 
By:______________________________
Name:
Title:
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ACADIA REALTY ACQUISITION I, LLC,
 
By:________________________
Name:
Title:
 
ARA BTC LLC
 
By:________________________
Name:
Title:
 
ARA MS LLC
 
By:________________________
Name:
Title:
 



ARA BS LLC
 
By:________________________
Name:
Title:
 
ARA BC LLC
 
By:________________________
Name:
Title:
 
ARA BH LLC,
 
By:________________________
Name:
Title:
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ACADIA INVESTORS, INC.,
 
By:________________________
Name:
Title:
 
AII BTC LLC
 
By:________________________
Name:
Title:
 
AII MS LLC
 
By:________________________
Name:
Title:
 
AII BS LLC
 
By:________________________
Name:
Title:
 
AII BC LLC
 
By:________________________
Name:
Title:
 
AII BH LLC,
 
By:________________________
Name:
Title:
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AMENDED AND RESTATED

OPERATING AGREEMENT

GDC BEECHWOOD, LLC

 
Effective as of

January 4, 2006

 
 
 
 
 
 
 
 
 
 
 
 

 

 

 
 

AMENDED AND RESTATED
 

OPERATING AGREEMENT
 

GDC BEECHWOOD, LLC

AMENDED AND RESTATED OPERATING AGREEMENT dated as of January 4, 2006, by
and among those Persons set forth on Schedule A attached hereto.

WHEREAS, GDC Beechwood, LLC (the “Company”) was formed on December 30, 2003, as a
limited liability company under the New York Limited Liability Company Law;

WHEREAS, the Members desire to amend and restate the limited liability company agreement
of the Company in its entirety on the terms and subject to the conditions set forth in this Agreement;

WHEREAS, on the date hereof, (a) ARA MS LLC, a Delaware limited liability company, was
merged with and into GDC Beechwood, LLC with GDC Beechwood, LLC being the surviving limited liability
company in such merger (the “First Merger”) and (b) immediately following the effectiveness of the First Merger,
AII MS LLC, a Delaware limited liability company, shall be merged with and into GDC Beechwood, LLC with
GDC Beechwood, LLC being the surviving limited liability company in such second merger; and

WHEREAS, the Agreement and Plan of Merger pursuant to which ARA MS LLC and AII MS
LLC were merged with and into GDC Beechwood, LLC provides that the Company shall be the surviving limited
liability company and the limited liability operating agreement of the Company as the survivor of such mergers
shall be in the form of this Agreement, until amended after the date hereof in accordance with the New York
Limited Liability Company Law and other applicable law.



NOW, THEREFORE, the parties hereto hereby agree as follows:

ARTICLE I
DEFINITIONS

SECTION 1.1 Definitions. As used herein, the following terms have the following meanings:

“704(c) Value” has the meaning set forth in Section 6.4(b)(i).

“Act” means the Limited Liability Company Law of the State of New York, as amended from
time to time. Any and all references to specific provisions of the Act shall be deemed to refer to any corresponding
provisions of any succeeding law.

“Administrative Services Agreement” means the Administrative Services Agreement, dated as
of the date hereof, by and between the Property Owner and GDC, as such agreement may be amended, restated or
otherwise modified from time to time.

 
 

 
“Affiliate”, with respect to any Person, means (i) any Person directly or indirectly controlling,

controlled by, or under common control with, such Person, (ii) any Person directly or indirectly owning or
controlling ten percent (10%) or more of the outstanding voting securities of such Person, (iii) any officer,
member, director or trustee of such Person, (iv) if such Person is an officer, member, director or trustee, any Person
for which such Person acts in any such capacity, and (v) as to any Person or any officer, member, director or trustee
mentioned above who is an individual, the members of the immediate family of such individual. For purposes of
this definition, “control” means possession, directly or indirectly, of the power to direct or cause the direction of
the management and policies of a Person, whether through the ownership of voting securities, by contract or
otherwise.

“Agreement” means this Amended and Restated Operating Agreement, as further amended from
time to time.

“Approved Debt” has the meaning set forth in Section 3.10(b).

“ARA” means Acadia Realty Acquisition I, LLC.

“ARA Member” means Acadia Realty Acquisition I, LLC and any Person to whom it Transfers
its Interest, for so long as such Person shall hold an Interest.

“Bankruptcy” means, with respect to a Person, the occurrence of (a) an assignment by the
Person for the benefit of creditors; (b) the filing by the Person of a voluntary petition in bankruptcy; (c) the entry
of a judgment by any court that the Person is bankrupt or insolvent, or the entry against the Person of an order for
relief in any bankruptcy or insolvency proceeding; (d) the filing of a petition or answer by the Person seeking for
itself any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under
any statute, law, or regulation; (e) the filing by the Person of an answer or other pleading admitting or failing to
contest the material allegations of a petition filed against it in any proceeding for reorganization or of a similar
nature; (f) the consent or acquiescence of the Person to the appointment of a trustee, receiver or liquidator of the
Person or of all or any substantial part of its properties; or (g) any other event which would cause the Person to
cease to be a member of a limited liability company under Section 18-304 of the Act.

“BIG Tax” shall have the meaning set forth in Section 10.5(d).

“Business Day” means any day except a Saturday, Sunday or other day on which commercial
banks in New York, New York are authorized by law to be closed.

“Buy/Sell Procedures” means the procedures contemplated by Sections 10.5(b) through (e).

“Capital Account” has the meaning set forth in Section 6.2(a).

“Capital Contribution” and “Capital Contributions” have the meanings set forth in Section 5.2.

 
 

- 2 -
 

 
“Change of Control” means (i) a Transfer of all or substantially all of the assets of ARA to any

Person (other than an Affiliate of ARA), or group of Persons (other than Affiliates of ARA), in one transaction or a
series of related transactions, or (ii) a merger, consolidation, recapitalization, share exchange, reorganization or any
other transaction which results in Acadia Realty Trust failing to own, directly or indirectly, at least fifty-one
percent (51%) of the Interests or voting equity of ARA, in each case, if, following such Transfer or other



transaction, neither Joel Braun nor Kenneth Bernstein is responsible for the management of the ARA Member, or
its successor.

“Code” means the Internal Revenue Code of 1986, as amended from time to time. Any and all
references to specific provisions of the Code shall be deemed to refer to any corresponding provisions of any
succeeding law.

“Company” has the meaning set forth in the preamble.

“Company Expenses” has the meaning set forth in Section 3.5(a).

“Company Property” means any real estate asset or other property (real, personal or mixed)
owned, leased or licensed by the Company or the Property Owner, including the Property.

“Contributing Member” has the meaning set forth in Section 5.4.

“Disposition” means the sale, exchange, cancellation, financing, refinancing, transfer or other
similar disposition of all or any portion of the Property; provided, however, that “Disposition” shall not include
any tax-deferred exchange under the Code, or any lease, easement, license or other transfer of an interest in the
Property in the ordinary course of the business of the Company.

“Distributable Cash” means cash proceeds generated by operations, refinancings or sales which
the Managing Member determines is available for distribution to the Members and which the Managing Member
has reasonably determined (i) is in excess of the aggregate amount of any then payable Company Expenses, (ii)
will not be required to fund any reserves reasonably established for working capital or any other valid cash needs
of the Company within the following six (6) months, and (iii) with respect to refinancings and sales, is in excess of
any debt or other obligations of the Company and all costs incurred in connection with such refinancing or sale.

“Effective Date” means the stated date of this Agreement.

“Emergency Expense” means an expense which, in the Managing Member’s reasonable opinion,
is necessary to (i) prevent an immediate threat to the health, safety or welfare of any person in the immediate
vicinity of the Property, (ii) prevent immediate damage or loss to the Property, (iii) avoid the suspension of any
necessary service in or to the Property or (iv) avoid criminal or civil liability on the part of the Company, the
Property Owner or any of the Members with respect to activities at the Property or pursuant to this Agreement.

“Failed Contribution Amount” has the meaning set forth in Section 5.4.
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“First Merger” has the meaning set forth in the recitals.

“Fiscal Period” means, with respect to any specified period, such period treated as a single
accounting period.

“Fiscal Year” has the meaning set forth in Section 2.7.

“GDC” means GDC Properties, Inc.

“GDC Members” means Samuel Ginsburg, Martin Ginsburg and any Person to whom either of
them Transfers its Interest, for so long as such Person shall hold an Interest.

“Initial Capital Contribution” has the meanings set forth in Section 5.1.

“Interest” means, with respect to any Member, the interest of such Member in the Company at
any particular time, including the rights and obligations of such Member as provided in this Agreement and the
Act.

“Interest Percentage” means, with respect to any Member, such Member’s Interest Percentage as
initially set forth on Schedule A, as it may be adjusted pursuant to this Agreement.

“Major Decision” has the meaning set forth in Section 3.4.

“Management Agreement” means the Management Agreement, dated as of the date hereof, by
and between the Property Owner and Acadia D.R. Management, Inc., as such agreement may be amended, restated
or otherwise modified from time to time, or any management agreement entered into by the Property Owner with
another manager after the termination thereof.

“Managing Member” means, at any time, any Person who, at such time, serves as a managing
member of the Company and initially is ARA.



“Member Loan” has the meaning set forth in Section 5.4.

“Member Loan Maturity Date” has the meaning set forth in Section 5.4.

“Members” means, at any time, the Members listed on Schedule A and each other Person that is
admitted as a Member after the date hereof in accordance with the terms of this Agreement and the Act, in each
case, for so long as such Person holds an Interest.

“Mezzanine Loan” means the loan made under the Note, dated as of January 4, 2006, between
Acadia Realty Limited Partnership, as lender, and Samuel Ginsburg and Martin Ginsburg, as borrowers, as such
Note may be amended, restated or otherwise modified from time to time.

“Net Income” or “Net Loss” means the net income or net loss of the Company for any Fiscal
Period, as determined for federal income tax purposes, with the following adjustments:
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(i)             any income of the Company that is exempt from federal income tax and not otherwise

taken into account in computing Net Income or Net Loss hereunder shall be added to such taxable income
or loss;

(ii)            any expenditures of the Company described in Code Section 705(a)(2)(B) or treated
as Code Section 705(a)(2)(B) expenditures pursuant to applicable Regulations under Code Section 704
and not otherwise taken into account in computing Net Income or Net Loss hereunder shall be subtracted
from such taxable income or loss; and

 (iii) any adjustment required in accordance with Section 5.4(b) shall be made.

“Non-Discretionary Expense” means any non-discretionary expense, as determined in the
Managing Member’s reasonable discretion, necessary to (i) comply with any of the Company’s obligations as
landlord under any lease, (ii) comply with any agreements, encumbrances or other instruments affecting title to the
Property, (iii) comply with any of the Company’s other contractual obligations with respect to non-discretionary
items under agreements to which the Company is a party (including under the Management Agreement), (iv) fulfill
the Property Owner’s real estate or other tax obligations, (v) maintain appropriate insurance for the Property, or
(vi) pay utility bills for the Property.

“Officers” has the meaning set forth in Section 4.1(a).

“Operating Budget” shall have the meaning set forth in Section 3.3(a).

“Person” means any individual, partnership, joint venture, corporation, limited liability
company, trust or other entity.

“Premium” shall have the meaning set forth in Section l0.5(d).

“Property” means the premises described in Exhibit A.

“Property Owner” has the meaning set forth in Section 2.5.

“Regulations” means the applicable Treasury Regulations, including Proposed and Temporary
Treasury Regulations, under the Code. Any and all references herein to specific provisions of the Regulations shall
be deemed to refer to any corresponding successor provision.

“Securities Act” has the meaning set forth in Section 11.4(a).

“Super Majority” shall mean the Members holding more than Sixty-Six and 2/3 percent (66
2/3%) of the Interest Percentages of the Company.

“Tax Matters Member” has the meaning set forth in Section 3.8(a).

“Transfer” means a sale, exchange, transfer, assignment, pledge, hypothecation or other
disposition of all or any portion of an Interest, either directly or indirectly, to another Person. When used as a verb,
the term “Transfer” shall have a correlative meaning.
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Certain defined terms which are intended to be used only within the confines of a single Section of this Agreement
are not necessarily defined or referenced in this Section 1.1.

SECTION 1.2 Interpretation. In this Agreement, unless otherwise specified: (a) singular words
include the plural and plural words include the singular; (b) words which include a number of constituent parts,
things or elements shall be construed as referring separately to each constituent part, thing or element thereof, as
well as to all of such constituent parts, things or elements as a whole; (c) words importing any gender include the
other gender; (d) references to any Person include such Person’s successors and assigns and, in the case of an
individual, the word “successors” includes such Person’s heirs, devisees, legatees, executors, administrators and
personal representatives, provided that the foregoing shall not negate the effect of any rights, restrictions or
conditions in this Agreement associated with any assignment or other transfer of any Interest of any Member; (e)
references to any statute or other law include all applicable rules, regulations and orders adopted or made
thereunder and all statutes or other laws amending, consolidating or replacing the statute or law referred to; (f)
references to any agreement or other document, including this Agreement, include all subsequent amendments
thereto or hereto or other modifications thereof or hereof entered into in accordance with the provisions thereof or
hereof; (g) the words “include” and “including”, and words of similar import, shall be deemed to be followed by
the words “without limitation” (h) the words “hereto”, “herein”, “hereof” and “hereunder”, and words of similar
import, refer to this Agreement in its entirety; (i) references to Articles, Sections, paragraphs, Schedules and
Exhibits are to the Articles, Sections, paragraphs, Schedules and Exhibits of this Agreement; and (j) numberings
and headings of Articles, Sections, paragraphs, Schedules and Exhibits are inserted as a matter of convenience and
shall not affect the construction of this Agreement.

SECTION 1.3 Consent and Approvals. In this Agreement, except as otherwise expressly
provided herein, (a) the “consent” or “approval” of the Members shall mean the written consent or written
approval of all of the Members and (b) whenever any action is required under this Agreement by the GDC
Members, it shall be by the affirmative vote of the holders representing more than fifty percent (50%) of the
Interest Percentage then held by the GDC Members as a group.

ARTICLE II
GENERAL PROVISIONS

SECTION 2.1 Company Name. The name of the Company is GDC Beechwood, LLC.

SECTION 2.2 Principal Office; Agent for Service of Process. The principal executive office and
business address of the Company and the Managing Member shall be c/o Acadia Realty Trust, 1311 Mamaroneck
Avenue, Suite 260, White Plains, New York 10605 or such other place as the Managing Member shall determine in
its discretion. The address of the registered office of the Company in the State of New York is such principal
executive office, or such other address as may be designated from time to time by the Managing Member. The
Company’s initial agent for service of process shall be the Company, c/o Acadia Realty Trust, 1311 Mamaroneck
Avenue, Suite 260, White Plains, New York 10605, or such other address as may be designated from time to time
by the Managing Member. The Managing Member shall
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give notice to the Members of any change in the principal executive office or the business address of the Company
or the Managing Member, the New York registered office, or in the name or address of the Company’s agent for
service of process.

SECTION 2.3 Formation; Agreement, Inconsistencies with Act. The Company was formed as a
limited liability company under and pursuant to the provisions of the Act. The Members hereby agree that the
Company shall be governed by the terms and shall be subject to the conditions set forth in this Agreement;
provided, however, that, to the extent that any provision of this Agreement is prohibited or ineffective under the
Act, this Agreement shall be considered amended to the smallest degree possible such that it shall become
effective under the Act.

SECTION 2.4 Effective Date; Filings. This Agreement shall become effective upon the
effectiveness of the First Merger. The Company is hereby authorized to cause to be executed and filed such
agreements, documents and certificates, and to perform or cause to be performed such acts, as may be necessary
and appropriate to comply with the requirements for the formation, qualification and operation of a limited liability
company under the laws of the jurisdictions in which the Company shall from time to time conduct its business.

SECTION 2.5 Purposes of the Company. The purpose of the Company is to (a) be the sole
member of Acadia Brandywine Town Center, LLC, a Delaware limited liability company (the “Property Owner”)
and (b) to engage in any lawful act or activity and to exercise any powers permitted to limited liability companies
organized under the laws of the State of New York that are related or incidental to and necessary, convenient or
advisable for the accomplishment of the above-mentioned purpose. The Company shall have the power and
authority to take any and all actions necessary, appropriate, proper, advisable, convenient or incidental to or for the
furtherance of the purposes of the Company.

SECTION 2.6 Liability of Members Generally. Except as otherwise expressly provided in this
Agreement or the Act, no Member shall be obligated to make any contribution of capital or any payment to the
Company or have any liability for the debts and obligations of the Company.



SECTION 2.7 Fiscal Year. The fiscal year of the Company (the “Fiscal Year”) for financial
statement and federal income tax purposes shall be the calendar year.

SECTION 2.8 Competing Projects. Each Member agrees that for so long as such Member or an
Affiliate of such Member, directly or indirectly, holds an Interest, such Member shall not, and shall not permit any
of its Affiliates to, purchase, lease, or enter into any development, management, leasing or other arrangement
involving any existing or proposed retail or other commercial property located in whole or in part within the three-
mile radius from the Property, without first offering to the other Member the right to participate in such
acquisition, development, leasing or other arrangement on a 50/50 basis, except as set forth on Exhibit B. During
such period, each Member shall notify the other Members of any investment or commercial opportunity of which it
or any of its Affiliates becomes aware, and would like to pursue involving any such existing or proposed property
within the three-mile radius from the Property. If none of the other Members commit in writing to participate in
any such proposed
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opportunity within thirty (30) days after receipt of notice thereof, then the notifying Member may pursue such
opportunity without the other Members.

ARTICLE III
MANAGEMENT AND OPERATIONS OF THE COMPANY

SECTION 3.1 Management of Day-to-Day Operations. The day-to-day business and affairs of
the Company shall be managed by the Managing Member. Except as otherwise set forth herein, including the
provisions of Section 3.4 hereof, the Managing Member shall be responsible for the day-to-day operations,
bookkeeping and financial reporting of the Company, and, except as limited by the terms of this Agreement and
the operating agreement of the Property Owner, shall be responsible for overseeing and directing the management
and operation of the Property and the Property Owner.

SECTION 3.2 Authority of the Managing Member. The Managing Member shall have all rights
and powers that may be possessed by a managing member under the Act on behalf and in the name of the
Company to carry out any and all of the objects and purposes of the Company and to perform all acts which it may
deem necessary or desirable, including the power to acquire, own, hold, finance, mortgage, pledge, sell, transfer,
distribute, and vote with respect to the Company assets, subject, however to the provisions of this Agreement
requiring Member approval, including Section 3.4 hereof.

SECTION 3.3 Budgets.

(a)           The Company shall operate and cause the Property Owner to operate under annual
operating budgets (“Operating Budgets”) that the Managing Member shall prepare, or cause to be prepared, which
shall contain the information set forth in Section 3.3(b) and shall otherwise be in a form reasonably acceptable to
the other Members and made available for review by the Members as set forth in Section 3.3(b).

(b)           For each Fiscal Year after the year in which this Agreement is executed, the Operating
Budget shall be made available for review by the Members in draft form by November l5 of each year with respect
to the following Fiscal Year and shall be submitted to the Members for final approval no later than December l5 of
each year with respect to the following Fiscal Year. The Managing Member has prepared the Operating Budget for
the Fiscal Year ending December 31, 2006, which has been approved by the Members and is attached hereto as
Exhibit C. Each proposed form of budget shall be substantially in the form set forth in Exhibit C.

(c)           Until such time as the Operating Budget for the Company and the Property Owner has
been approved by the Members, the Operating Budget for the Company and the Property Owner for the prior
Fiscal Year (the “Adjusted Prior Budget”) shall be adopted.

SECTION 3.4 Major Decisions Requiring Consent of the Members. Notwithstanding the
provisions of Section 3.1 and Section 3.2, but subject to the terms of this Agreement, the Company will not, and
will not permit the Property Owner to, directly or indirectly (each of the following is referred to herein as a “Major
Decision”), without the consent of the Members holding a Super Majority of the Interest Percentages of the
Company:
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(a)             (i) commence a voluntary case or other proceeding seeking liquidation,

reorganization or other relief with respect to the Company or the Property Owner or its debts under any
bankruptcy, insolvency, reorganization or other similar law now or hereafter in effect; (ii) seek the appointment of
a trustee, receiver, liquidator, custodian or other similar official in respect of the Property; (iii) consent to any such
relief or to the appointment of or taking possession by any such official in an involuntary case or other proceeding



commenced against the Company or the Property Owner; or (iv) make a general assignment for the benefit of
creditors;

(b)             permit the Company to operate in such manner as to be classified as an “investment
company” for purposes of the Investment Company Act of 1940;

(c)             take any act in contravention of this Agreement or which would make it impossible to
carry on the business of the Company;

(d)             issue or sell any securities or additional interests in the Company or the Property
Owner, adopt any merger, consolidation or other business combination transaction involving the Company or the
Property Owner or approve other monetization transaction or activities, or admit additional Members;

(e)             enter into any agreement with, pay any money to, or incur any debt or obligation to
any Member or any Person known by the Managing Member to be an Affiliate of any Member, except (i) pursuant
to the Management Agreement, (ii) pursuant to the Administrative Services Agreement, (iii) to the extent expressly
provided or permitted to be paid in this Agreement to such Member or Affiliate, and (iv) to the extent specifically
authorized in the approved Operating Budget; provided, however, that any fee to be paid to an Affiliate of any
Member, where the amount thereof has not been set forth in this Agreement or has not then otherwise been
approved by consent of the Members holding a Super Majority of the Interest Percentages of the Company, shall
not exceed $100,000 in any year, provided, further, that such fee shall not exceed the fee that the Managing
Member reasonably believes, in good faith, would otherwise be reasonably payable on an arm’s-length basis to a
qualified unaffiliated Person for the same purpose;

(f)              amend the Management Agreement or any other material agreement affecting the
Property;

(g)             other than (i) as specifically authorized in the approved Operating Budget, (ii)
Emergency Expenses or Non-Discretionary Expenses or (iii) permitted pursuant to Section 3.4(r) or Section 3.4(s),
(A) make any capital expenditure, or commit to make any capital expenditure which in any one case exceeds
$25,000 or capital expenditures which in the aggregate exceed $100,000 during any Fiscal Year, (B) enter into any
contract or series of related contracts for the purchase of materials, supplies, goods, services, equipment or other
assets that involves annual payments of $50,000 or more, (C) make any one time payment or series of related
payments of $50,000 or more, or (D) enter into any service or supply contracts having a term of more than one (1)
year, or that cannot be cancelled without penalty on thirty (30) days’ notice or less;
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 (h) except as provided in Section 3.10, finance or refinance the Property;

(i)              other than as provided for or permittted under the Management Agreement or as
provided for in the last sentence of this Section 3.4, permit the Property Owner to enter into any lease or any
extension, renewal, or expansion of any existing leases, in each case, of over 25,000 square feet of space (“Major
Leases”), except where any such lease, by its express terms, provides for extension, renewal, or expansion of
space, provided, that any lease or any extension, renewal or expansion of any existing leases of 25,000 square feet
of space or less shall be in accordance with the then current annual leasing plan of the Property that has been
approved by the Members;

(j)              approve the Operating Budget and the annual leasing plan, and any modification to
the Operating Budget and the annual leasing plan;

(k)             sell, assign, transfer or otherwise dispose of or encumber any asset of the Company
other than in the ordinary course of business;

(l)              appoint or change the Company’s or the Property Owner’s accountants or auditors;

(m)            make secured or unsecured loans of the Company’s or the Property Owner’s funds;

(n)             institute any legal proceedings in the name of the Company or the Property Owner,
settle any legal proceedings against the Company or the Owner Property or confess any judgment against the
Company or the Property Owner in such case in excess of One Hundred Thousand Dollars ($100,000), other than
any legal proceedings (i) relating to the enforcement of any lease or (ii) in which the remedy or settlement amount
due or potentially due from the Company is covered by insurance;

(o)             consent to any assessment or statement of audit changes proposed by the Internal
Revenue Service or any state or local authority which would result in the altering of any amount entered on a tax
return of the Company by more than $100,000;

 (p) do any act in contravention of this Agreement;



(q)             cause the Company to make or revoke any of the elections referred to in
Sections 108, 704, 709, 754 or 1017 of the Code or any similar provisions enacted in lieu thereof, or in any other
Section of the Code;

(r)              incur expenses not set forth in an approved Operating Budget (other than Non-
Discretionary Expenses and Emergency Expenses) if the aggregate amount of such expenses exceeds five percent
(5%) of all expenses in the approved Operating Budget in any Fiscal Year;

(s)             incur any expense or increase a line item expense (other than Non-Discretionary
Expenses and Emergency Expenses) in the approved Operating Budget by more than ten percent (10%) of such
line item expense in any Fiscal Year;
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 (t) prepaying all or part of any indebtedness of the Company; or

(u)             make any capital calls for additional Capital Contributions other than (i) as
contemplated in the approved Operating Budget, (ii) for Emergency Expenses or Non-Discretionary Expenses or
(iii) as permitted pursuant to Section 3.4(r) or Section 3.4(s).

Prior to the Property Owner entering into any Major Lease, or any extension, renewal, or expansion of any Major
Lease, the Managing Member shall deliver written notice thereof to the GDC Members, which notice shall request
the consent of the GDC Members to such Major Lease or such extension, renewal or expansion of a Major Lease,
as the case may be, and include a copy of such lease, extension, renewal or expansion agreement. The consent of
the GDC Members shall not be unreasonably withheld, delayed or conditioned. In the event the GDC Members do
not respond to such request within five (5) days of delivery of the Property Owners written notice, the GDC
Members’ consent to such Major Lease or such extension, renewal or expansion of a Major Lease, as the case may
be, shall be deemed irrevocably given.

SECTION 3.5 Expenses.

(a)             The Company shall be responsible for and shall pay all Company Expenses except to
the extent that there are not sufficient funds of the Company to pay such Company Expenses. As used herein, the
term “Company Expenses” means all expenses or obligations of the Company (i) that have been incurred by the
Managing Member or any Affiliate of the Managing Member on behalf of the Company and (ii) that are (A) Non-
Discretionary Expenses or Emergency Expenses, (B) line item expenditures in an Operating Budget or (C)
authorized pursuant to Section 3.4 or permitted pursuant to Section 3.4(r) or Section 3.4(s). If the funds of the
Company are at any time insufficient to pay Company Expenses in accordance with the Operating Budget, the
Managing Member shall have the right to require that the Members make additional Capital Contributions to the
extent of such deficiency.

(b)             Except as otherwise expressly provided in this Agreement or as specifically approved
by the Members, Company Expenses shall not include the general overhead of the Managing Member or its
Affiliates or salaries of any of its employees.

SECTION 3.6 Books and Records; Accounting Method.  

(a)             The Managing Member shall keep or cause to be kept at the address of the Managing
Member (or at such other place as the Managing Member shall advise the Members in writing) full and accurate
books and records of the Company. Such books and records shall be available, upon reasonable advance notice to
the Managing Member, for inspection and copying at reasonable times during business hours by the Members or
their duly authorized representatives.

(b)             The Company’s books of account shall be kept in conformity with generally accepted
accounting principles, except to the extent any Member requires different reporting, in which case such Member
shall pay the incremental cost of such reporting.
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SECTION 3.7 Tax Elections. The Company shall file its tax returns as a partnership for federal,

state and local income and other tax purposes. The Managing Member shall prepare and file the tax returns
required to be filed by the Company or shall cause such tax returns to be prepared and filed; provided, however,
that with respect to any tax returns of the Company or any Affiliate with respect to a taxable period ending on or
prior to the Closing Date, the GDC Members shall be responsible for the preparation of such tax returns at its cost



and subject to the reasonable review and comment rights of the Managing Member. The Managing Member shall
file such tax returns if they are prepared in accordance with law and do not contain any tax return position
inconsistent with prior practice of the Company that may adversely affect the non-GDC Members. No settlement
of any material tax issue involving the Company shall be made by the Managing Member without the consent of a
Super Majority of the Members, unless such issue pertains to an item not affecting the tax position of the
Members. The Managing Member, at the request of the Members holding a majority of the Percentage Interests of
the Company, shall make an election to adjust the basis of the property of the Company under Code Section 754.

SECTION 3.8 Tax Matters Member.

(a)             The Managing Member is hereby designated as the “tax matters partner” of the
Company as defined in Section 6231 of the Code, and any successor provisions (the “Tax Matters Member”).

(b)             The Tax Matters Member shall give prompt notice to the Members of (i) the receipt
by the Tax Matters Member of written notice that a federal, state or local taxing authority intends to examine the
Company’s income tax returns for any year, (ii) receipt by the Tax Matters Member of written notice of a final
Company administrative adjustment under Code Section 6223 and (iii) receipt of any request by the Tax Matters
Member from the Internal Revenue Service for waiver of any applicable statute of limitations with respect to any
tax return of the Company. In performing its role as “tax matters partner”, the Tax Matters Member shall have veto
and approval rights with respect to any material decision, provided, however, the Tax Matters Member shall not
take any action adverse to the GDC Members without the prior written consent of the GDC Members.

SECTION 3.9 Reliance by Third Parties. Persons dealing with the Company are entitled to rely
conclusively upon the power and authority of the Managing Member herein set forth.

SECTION 3.10 Refinancing.

(a)           The GDC Members (for purposes of this Section 3.10, the “Financing Member”) shall
have the right, at any time and from time to time, to submit to the other Members a draft term sheet (the “Loan
Term Sheet”), which may be a bona fide offer from a third-party lender or a proposed term sheet prepared by or for
the Financing Member, which shall set forth the following information as to the Company (i) incurring new or
additional indebtedness secured by the Property or (ii) renewing, replacing or refinancing any indebtedness
secured by the Property (each a “Debt Event”): (A) the principal amount of the proposed loan, (B) the rate of
interest, whether fixed or floating, for the proposed loan, (C) the term of the
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proposed loan, (D) the points or fees to the lender in connection with the proposed loan (“Loan Fees”), (E) any
contributions of capital required in connection with the proposed loan, (F) any prepayment penalties or similar
costs anticipated to be incurred in connection with the prepayment of the existing loan, (G) the amortization, if
any, of the proposed loan, (H) brokerage commissions, if any, to be incurred in connection with the proposed loan
and (I) other material terms of the proposed loan and such additional terms as the Financing Member may deem to
be appropriate.

(b)           Any Debt Event must comply with the following conditions: (i) the loan shall be non-
recourse to any Member other than (A) a non-recourse carve-out guaranty customarily granted in similar types of
financings, which shall be provided solely by the Managing Member, subject to contribution and indemnity among
the Members for the acts of any particular Member or its agents, pursuant to the lender’s customary industry
standard form, as reasonably negotiated, and (B) an environmental indemnity in favor of such lender which shall
be executed and delivered jointly and severally by all of the Members, subject to contribution and indemnity
among the Members for the acts of any particular Member or its agents, pursuant to the lender’s customary
industry standard form, as reasonably negotiated (such guaranty, non-recourse carve out and environmental
indemnity and agreement, collectively, the “Ancillary Documents”), (ii) to the extent available at market terms, the
principal amount of such indebtedness shall equal or exceed the principal amount of the indebtedness that has been
renewed, replaced or refinanced, if any, and (iii) the principal amount of all indebtedness secured by the Property
upon the effectiveness of such Debt Event shall not exceed seventy five percent (75%) of the value of the Property,
as determined by the lender(s) of such indebtedness at the time of such effectiveness (such indebtedness,
“Approved Debt”).

(c)           Within twenty (20) days after receipt of the Loan Term Sheet (such 20-day period, the
“Term Sheet Period”), the other Members shall respond to the Financing Member that either (i) it accepts the terms
of the loan as set forth in the Loan Term Sheet, or (ii) it has obtained a term sheet from a bona fide third-party
institutional lender (A) satisfying all of the conditions required to be Approved Debt and containing no less
favorable lender requirements or conditions with respect to assumption, transfer and substitution rights or other
terms that might differ between a portfolio-type lender and a conduit-type lender, and (B) acknowledging that the
provisions of such term sheet in no manner binds the Company (the “Alternate Term Sheet”), and that all of the
other terms set forth in the Alternate Term Sheet are the same as set forth in the Loan Term Sheet except that the
Effective Rate set forth in the Alternate Term Sheet shall be at least ten (10) basis points lower than the Effective
Rate set forth in the Loan Term Sheet (but the interest rate must be of the same type (i.e., fixed or floating) as set
forth in the Loan Term Sheet) (the “Superior Term Sheet”). Notwithstanding any other provision hereof, in
connection with obtaining or attempting to obtain an Alternate Term Sheet, no Member may indicate that it
represents or can bind the Company with respect to any term sheet or otherwise. Failure by the other Member to
respond within the Term Sheet Period shall be deemed to be an election by the other Members to accept the Loan



Term Sheet. The Company and each Member shall provide reasonable cooperation as requested by the Financing
Member or any other Member, as the case may be, in the obtaining of a Loan Term Sheet or an Alternate Term
Sheet, respectively, from a third party lender. For purposes hereof, the term “Effective Rate” shall mean the sum of
(I) the rate of interest set forth in the Loan Term Sheet, plus (II) the Loan Fees divided by the number of years of
the term of the proposes loan (rounded to the nearest full year, if applicable).
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(d)           Upon the earliest to occur of (x) the Financing Member reasonably determining

whether or not the Alternative Term Sheet meets the requirements set forth in Section 3.10(c) as a Superior Term
Sheet, (y) the first date on which all the other Members have responded to the Financing Member that the Loan
Term Sheet is acceptable, and (z) the expiration of the Term Sheet Period without receipt of a response from the
other Members, the Financing Member shall proceed with reasonable diligence to effectuate the financing on the
terms provided in the Loan Term Sheet or, in the event the Financing Member so determines that it is a Superior
Term Sheet, the Alternative Term Sheet. Thereafter, all Members, including the Managing Member, shall
cooperate with the Financing Member to consummate the loan transaction for the Approved Debt as so determined
by the Financing Member, including the provision of any information or documentation reasonably requested,
and the execution of the Ancillary Documents, if and as applicable, and any customary and reasonable document
required in connection with such Approved Debt. Except in connection with obtaining an Alternate Term Sheet, no
Member other than the Financing Member shall initiate any discussions or negotiations with any lender regarding a
Debt Event, and the other Members shall promptly refer any inquiries or proposals received thereby from a
potential lender to the Financing Member.

SECTION 3.11 Removal of the Managing Member.

(a)           In the event of (i) fraud, gross negligence or willful misconduct of the Managing
Member, (ii) any breach by the Managing Member of any of its material obligations under this Agreement that
remains uncured for thirty (30) days after delivery of notice thereof to the Managing Member by any other
Member, (iii) upon the liquidation, dissolution, or Bankruptcy of the Managing Member, (iv) while an ARA
Member is the Managing Member, the termination of the Management Agreement or (vi) a Change of Control,
the Managing Member may be removed by written notice (a “Removal Notice”) from all of the Members (other
than such Managing Member).

(b)           Upon the removal of the Managing Member pursuant to Section 3.11(a), the
Managing Member shall continue to hold its Interest and shall become a Member and (ii) the Managing Member
may be replaced by a Person selected by the Members other than the Managing Member.

(c)           The removal of the Managing Member pursuant to Section 3.11(a) is not the
exclusive remedy of the Company or the Members for any fraud, gross negligence or willful misconduct by the
Managing Member.

SECTION 3.12 Withdrawal of the Managing Member. Except as otherwise provided in this
Article III, the Managing Member may not withdraw from the Company prior to its dissolution.

SECTION 3.13 Duties of Care of Managing Member. The Managing Member shall discharge its
duties in a professional manner as provided for in this Agreement and shall have a duty of loyalty to the Company.
The Managing Member, on behalf of the Company, shall in good faith use all reasonable efforts to implement all
Major Decisions approved by the Members, enforce agreements entered into by the Company, and conduct the
ordinary business and affairs of the Company in accordance with good industry practice and this Agreement. The
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Managing Member shall devote such time as is reasonably necessary or appropriate to perform its duties hereunder
properly.

SECTION 3.14 Meetings of Members.

(a)           Meetings. Meetings of the Members may be called by the Managing Member or by
any other Member or Members holding at least twenty-five percent (25%) Interest Percentage at any time by
delivering at least two (2) Business Days’ prior notice thereof to the other Members to discuss such matters
regarding Company business as the Members may elect.

(b)           Procedure. Each Company meeting shall be held at the offices of the Managing
Member, unless the Members otherwise agree. Attendance of a Person at a meeting shall constitute a waiver of
notice of such meeting, unless such Person attends the meeting for the purpose of objecting to the transaction of
any business on the ground that the meeting is not lawfully called or convened. A Person may vote at such
meeting by written proxy executed by that Person and delivered to the Managing Member or a Member. A proxy



shall be revocable unless it is stated to be irrevocable. Any action required or permitted to be taken at such
meeting may be taken without a meeting, without prior notice, and without a vote if a consent or consents in
writing setting forth the action so taken is signed by the Managing Member and the Members that would be
necessary to take the action at a meeting at which all Members were present and voted. Any meeting may take
place by means of telephone conference, video conference, or similar communication equipment by means of
which all Persons participating therein can hear each other. Whenever the Managing Member (or any Member)
desires to take any proposed action which requires the approval of one or more of the Members in accordance
with this Agreement and the Managing Member (or such Member, as applicable) seeks and requests such
approval without a meeting, then the Managing Member (or such Member, as applicable) shall give written notice
thereof to the applicable Members, describing such proposed action in sufficient detail to enable such Members to
exercise an informed judgment with respect thereto. As soon as practicable thereafter, each non-requesting
Member shall give the Managing Member (or the requesting Member, as applicable) written notice that such
Member either approves or disapproves the proposed action. If any Member fails to respond (as provided herein)
on or before the fifteenth (15th) Business Day following the receipt of such written notice of any such action
proposed by the Managing Member (or the other Member, as applicable), then such non-responding Member
shall be conclusively presumed to have approved such action.

SECTION 3.15 Managing Member Affiliate Agreements. Notwithstanding any other provision
hereof, in the event that (a) there is a breach by the Managing Member or any Affiliate thereof of the terms of any
agreement relating to the Property (including the Management Agreement) between or among the Company or any
subsidiary thereof that is controlled by the Managing Member or an Affiliate thereof, on the one hand, and the
Managing Member or any Affiliate thereof, on the other hand, and (b) the Managing Member (or any Affiliate of
the Managing Member that controls a subsidiary of the Company) fails to enforce the rights and remedies of the
Company or any such subsidiary, as applicable, with respect to such breach in a commercially reasonable manner,
then the GDC Members shall have the right, with respect to such breach, to exercise the rights and remedies of the
Company or any such
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subsidiary under any such contract or agreement, in a commercially reasonable manner, provided that prior to
exercising such right (a) the GDC Members deliver written notice (such notice, “Action Notice”) of such breach to
the Managing Member, which written notice shall set forth in reasonable detail the course of conduct the GDC
Members reasonably believes is in the best interest of the Company with respect to such breach, and (b) the
Managing Member fails to either cure the alleged breach or initiate such course of conduct in a manner reasonably
acceptable to the GDC Members within thirty (30) days of its receipt of the Action Notice.

 
ARTICLE IV
OFFICERS

SECTION 4.1 Officers.

(a)           General. The officers of the Company (“Officers”) shall be designated by the
Managing Member and shall consist of at least a President, a Vice President and a Secretary. The Managing
Member may also choose one or more Vice Presidents and Assistant Secretaries. Any number of offices may be
held by the same person. The Managing Member may appoint such other Officers and agents as it shall deem
necessary or advisable who shall hold their offices for such terms and shall exercise such powers and perform
such duties as shall be determined from time to time by the Managing Member. Except as specifically approved
by the Members, the Officers shall not receive salaries from the Company or the Property Owner, except to the
extent that such compensation is received by such Officers for their work for the management company. The
Officers of the Company shall hold office until their successors are chosen and qualified. Any Officer may be
removed at any time, with or without cause, by the Managing Member. Any vacancy occurring in any office of
the Company shall be filled by the Managing Member. The initial Officers of the Company designated by the
Managing Member are listed on Schedule B attached hereto.

(b)           President. The President shall be the chief executive officer of the Company, shall be
responsible for the general and active management of the business of the Company and shall see that all orders
and resolutions of the Managing Member are carried into effect. The President or any other Officer authorized by
the President or the Managing Member shall execute all bonds, mortgages and other contracts, except: (i) where
required or permitted by law or this Agreement to be otherwise signed and executed, and (ii) where signing and
execution thereof shall be expressly delegated by the Managing Member to some other Officer or agent of the
Company.

(c)           Vice President. In the absence of the President, or in the event of the President’s
inability to act, the Vice President, if any (or in the event there be more than one Vice President, the Vice
Presidents in the order designated by the Managing Member, or in the absence of any designation, then in the
order of their election), shall perform the duties of the President, and when so acting, shall have all the powers of
and be subject to all the restrictions upon the President. The Vice Presidents, if any, shall perform such other
duties and have such other powers as the Managing Member may from time to time prescribe.
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(d)           Secretary and Assistant Secretary. The Secretary shall be responsible for filing legal

documents and maintaining records for the Company. The Secretary shall attend all meetings of the Managing
Member and record all the proceedings of the meetings of the Company in a book to be kept for that purpose and
shall perform like duties for the standing committees when required. The Secretary shall give, or shall cause to be
given, notice of all meetings of the Managing Member, if any, and shall perform such other duties as may be
prescribed by the Managing Member or the President, under whose supervision the Secretary shall serve. The
Assistant Secretary, or if there be more than one, the Assistant Secretaries in the order determined by the
Managing Member (or if there be no such determination, then in order of their election), shall, in the absence of
the Secretary or in the event of the Secretary’s inability to act, perform the duties and exercise the powers of the
Secretary and shall perform such other duties and have such other powers as the Managing Member may from
time to time prescribe.

(e)           Officers as Agents. The Officers, to the extent of their powers set forth in this
Agreement, or otherwise vested in them by action of the Managing Member not inconsistent with this Agreement,
are agents of the Company for the purpose of the Company’s business and the actions of the Officers taken in
accordance with such powers shall bind the Company.

(f)            Duties of Officers. Except to the extent otherwise provided herein, each Officer shall
have a fiduciary duty of loyalty and care similar to that of directors and officers of business corporations
organized under the General Corporation Law of the State of New York.

ARTICLE V
CAPITAL CONTRIBUTIONS

SECTION 5.1 Initial Capital Contributions. As of the date hereof, the Capital Contributions of
each of the Members are as reflected on the books and records of the Company. The capital account balances of
the Members as of the date hereof are set forth on Schedule A.

SECTION 5.2 Future Capital Contributions. In the event the Company requires additional
working capital and is unable to obtain financing on commercially reasonable terms, as determined by the
Managing Member, the Managing Member may, after obtaining the consent of the Members holding a Super-
Majority of the Percentage Interests of the Company if required pursuant to Section 3.4 hereof, from time to time
request in the manner hereinafter provided in this Section 5.2 that the Members make capital contributions in
excess of such Member’s Initial Capital Contributions (each a “Capital Contribution” and collectively, the “Capital
Contributions”), in amounts equal to the product of such Member’s then current Interest Percentage, multiplied by
the amount required. If it is so determined that a Capital Contribution is required, the Managing Member may issue
a capital call to the Members in the form of a written notice requesting that each Member fund its Interest
Percentage of such amount within twenty (20) business days following delivery of such capital call (the “Funding
Period”) and each Member shall fund its share of such amount directly to the Company by an irrevocable and
unconditional wire transfer of immediately available funds pursuant to the wire transfer instructions for the
Company contained in such capital call. If the Managing Member issues a notice requesting Capital Contributions,
the Managing Member, at the same time the notice is
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given, shall deposit its required portion of the requested amount into the Company’s operating account and provide
evidence thereof to the other Members. When all Members have made such Capital Contributions, the Managing
Member shall utilize such funds for the applicable expenses. The failure of a Member to make a Capital
Contribution as described above shall give the other contributing Member(s) the right to make a Member Loan as
provided in Section 5.4.

SECTION 5.3 Emergency and Non-Discretionary Capital Calls. Notwithstanding the foregoing,
the Managing Member shall have the right to call for an additional Capital Contribution by the Members without
the consent of any Member if the Managing Member determines that additional Capital Contributions are required
for Emergency Expenses or Non-Discretionary Expenses and are not otherwise provided for in the Operating
Budget (including Reserves). The Managing Member shall give notice to the Members of the nature and amount of
any Emergency Expense or Non-Discretionary Expense promptly after the incurrence thereof.

SECTION 5.4 Failure to Fund Capital Contributions. If a Member (a “Defaulting Member”)
does not fully fund its Interest Percentage of any required Capital Contribution within the Funding Period, then the
Member funding its Interest Percentage of such required Capital Contribution (hereinafter referred to as a
“Contributing Member”) may within twenty (20) business days after expiration of the Funding Period (the
“Election Period”) deliver notice to the Defaulting Member that such Contributing Member has elected to lend all
or a portion of the amount to be contributed by the Defaulting Member (the “Failed Contribution Amount”) to the
Defaulting Member and shall delivering an amount equal to the Failed Contribution Amount directly to the
Company within ten (10) business days of delivery of such notice (a Contributing Member that elects to make a
Member Loan shall be referred to herein as an “Electing Contributing Member”). The amount equal to the Failed



Contribution Amount shall be treated as a loan (a “Member Loan”) by the Electing Contributing Member to the
Defaulting Member and a capital contribution by the Defaulting Member to the Company. Such Member Loan
shall (a) bear interest at fifteen (l5%) percent per annum, (b) be payable in full eighteen (18) months after the date
of issuance (such l8-month anniversary, the “Member Loan Maturity Date”) and (c) be repaid, both principal and
interest, by the Defaulting Member and by the Company on behalf of the Defaulting Member to the Electing
Contributing Member (and any such payment shall be treated for purposes of Article VI as having been distributed
to the Defaulting Member) from all funds otherwise distributable to the Defaulting Member pursuant to this
Agreement, and no amounts may be distributed to the Defaulting Member pursuant to this Agreement (and shall
instead be distributed to the Electing Contributing Member and applied against the Member Loan) until the
Member Loan and all accrued interest thereon is paid in full. If the Member Loan is not repaid in full on or prior to
the Member Loan Maturity Date, then the Electing Contributing Member shall have the irrevocable right,
exercisable at any time after the Member Loan Maturity Date, to convert the Member Loan into a Capital
Contribution of the Electing Contributing Member. On the last day of the Election Period and, in the event that a
Contributing Member makes a Member Loan, upon the conversion of such Member Loan:

(i)             the Interest Percentage of such Defaulting Member shall be reduced by a number of
percentage points (the “Reduction Amount”) so as to equal the product of a fraction, the numerator of
which is (A) the amount of the Deemed Capital Contributions of such Defaulting Member and the
denominator of which is (B) the product of the
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aggregate amount of all Deemed Capital Contributions multiplied by one hundred fifty (120%) percent;
and

(ii)            the Electing Contributing Member’s Interest Percentage or, if there is no Electing
Contributing Member, the Contributing Member’s Interest shall be increased by the Reduction Amount.

Any Member that shall be a Defaulting Member shall during the pendency of such default lose all right to
participate in the management of the Company (including, without limitation, the right to vote on any Company
decisions) and all other rights and privileges of a Member pursuant to this Agreement, except for the right to
receive such Member’s Interest in profits, losses, allocations and distributions hereunder. For the purpose of this
Section 5.4, the “Deemed Capital Contributions” of (a) the ARA Member shall be $3,382,773 and the GDC
Members shall be $11,841,227, as of the date hereof, and (b) shall be increased by the amount of any additional
Capital Contributions made by such Members after the date hereof.

ARTICLE VI
DISTRIBUTIONS, CAPITAL ACCOUNTS AND ALLOCATIONS

SECTION 6.1 Distributions.

(a)            The Managing Member shall cause the Company, to the extent of Distributable Cash,
to make distributions in cash to the Members pro rata in accordance with their respective Interest Percentages.

(b)           The Managing Member shall determine and distribute Distributable Cash promptly
after the Company receives such proceeds.

(c)             Notwithstanding anything in this Agreement to the contrary, the Company shall make
no distributions except to the extent permitted under the Act.

(d)             In instances where a Member does not fund a required Capital Contribution in
accordance with Section 5.3 and the Contributing Member elects to fund its respective share as a Capital
Contribution and make a Member Loan for the Failed Contribution Amount (which shall be treated as a loan by
the Contributing Member to the Defaulting Member and as a Capital Contribution by the Defaulting Member to
the Company), then all funds that would otherwise be distributed to the Defaulting Member shall instead be
distributed to the Contributing Member and applied against the Member Loan until the Member Loan and all
accrued interest thereon is paid in full.

SECTION 6.2 Capital Accounts. (a) There shall be established for each Member on the books
and records of the Company an account (a “Capital Account”), which shall initially be $3,382,773 for the ARA
Member and $11,841,227 for the GDC Members and which shall be adjusted as follows:

(i)             The amount of cash (or the fair market value of other property as reasonably
determined by the Members, net of any liabilities assumed or taken subject to
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by the Company) contributed or deemed contributed to the Company by each Member shall be credited to
the Capital Account of such Member.

(ii)            The amount of cash (or the fair market value of other property as reasonably
determined by the Members, net of any liabilities assumed or taken subject to by the Members)
distributed or deemed distributed by the Company to each Member shall be debited against the Capital
Account of such Member.

(iii)           The Net Income and Net Loss of the Company (and the items entering into the
determination thereof) allocated to each Member pursuant to this Article VI shall be credited to and
debited against, respectively, the Capital Account of such Member.

(b)           If all or any portion of a Interest is transferred in accordance with this Agreement, the
transferee shall succeed to the Capital Account of the transferor to the extent it relates to the transferred Interest
or portion thereof.

(c)           The provisions of this Agreement relating to the maintenance of Capital Accounts are
intended to comply with applicable Regulations under Code Section 704 and to provide for allocations which
have “substantial economic effect” within the meaning of those Regulations or, in the case of allocations
attributable to nonrecourse indebtedness, which are deemed pursuant to those Regulations to be in accordance
with the Members’ Interests. Subject to Section 6.4, the provisions of this Agreement shall be interpreted and
applied in a manner consistent with this intention. Moreover, in determining the amount of any liability for
purposes hereof, Code Section 752 and the Regulations thereunder shall be applied insofar as relevant. In the
event the Managing Member shall determine that it is prudent to modify the manner in which the Capital
Accounts, or any debits or credits thereto, are computed in order to comply with such Regulations, the Managing
Member may make such modification, subject to Section 6.4 and provided that no such modification that has a
material adverse effect upon any Member shall be made without that Member’s consent.

SECTION 6.3 Allocations of Net Income and Net Loss.

(a)           Net Income. Except as otherwise provided in this Article VI, Net Income for each
Fiscal Year shall be allocated to the Members in proportion to their respective Interest Percentages.

(b)           Net Loss. Except as otherwise provided in this Article VI, Net Loss for each Fiscal
Year shall be allocated among the Members in proportion to their Interest Percentages.

SECTION 6.4 Other Allocations.

(a)           Regulatory Allocations. The following special allocations shall be made in the
following order:

(i)             Notwithstanding any other provision of Article VI, if there is a net decrease in
“partnership minimum gain” or “partner nonrecourse debt minimum gain” (as defined in applicable
Regulations under Code Section 704 for any Fiscal Year, then items
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of Company income and gain for such year (and, if necessary, subsequent years) shall be specially
allocated among the Members in accordance with requirements of such Regulations. This Section 6.4(a)
(i) is intended to comply with the “minimum gain chargeback” and “partner nonrecourse debt minimum
gain chargeback” requirements of such Regulations and shall be interpreted consistently therewith.

(ii)            If any Member unexpectedly receives any adjustments, allocations or distributions
described in Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5) or (6), items of Company income and gain
shall be specially allocated to such Member in accordance with the requirements of Regulation Section
1.704-1(b)(2)(ii)(d). This Section 6.4(a)(ii) is intended to comply with the “qualified income offset”
provision of such Regulations and shall be interpreted consistently therewith.

(iii)           “Nonrecourse deductions” (within the meaning of Regulations under Section 704 of
the Code) shall be allocated in accordance with the Members’ Interest Percentages and “partner
nonrecourse deductions” (within the meaning of Regulations under Section 704 of the Code) shall be
allocated to the Member who bears the risk of loss for the member nonrecourse debt that gives rise to
such deductions.

(iv)          If for any Fiscal Year the Company has a Net Loss and the allocation of such Net Loss
would otherwise give rise to a negative Capital Account balance for any Member in excess of such
Member’s share of “partnership minimum gain” (as defined in applicable regulations under Code Section
704), then that portion of such excess, to the extent otherwise allocable to any such Member, shall be
allocated entirely to the Managing Member.

 (b) Other Allocation Rules.



(i)             To the extent required by Code Section 704 and the Regulations thereunder, income,
gain, loss, deduction and credit with respect to any property shall, solely for tax purposes (and not for
purposes of maintaining the Capital Accounts hereunder), be allocated among the Members so as to take
account of any variation between the adjusted basis of such property for federal income tax purposes and
its 704(c) Value. Any elections or other decisions relating to such allocation shall be made by the
Members. “704(c) Value” means, with respect to any Company asset, the adjusted basis for federal
income tax purposes of such asset, adjusted as of the following times to equal its gross fair market value
(as determined by the Managing Member in its discretion): (a) the acquisition of an additional Interest by
any new or existing Member in exchange for more than a de minimis (as that term is used in Regulation
Section 1.704-1(b)(2)(iv)(f)) Capital Contribution; (b) the distribution by the Company to a Member of
more than a de minimis amount of Company property or money if the Managing Member determines in
its discretion that such adjustment is necessary or appropriate to reflect the economic interests of the
Members in the Company; and (c) the liquidation of the Company for federal income tax purposes within
the meaning of Regulation Section 1.704(b)(2)(ii). In making such allocations the Company shall use the
traditional method with limited curative allocations as provided pursuant to Treasury Regulation Section
1.704-3(c). The Members intend that such curative allocations shall be made in such a
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manner that the Members will be allocated depreciation and amortization for tax purposes in equivalent
amounts, to the closest extent possible, to such amounts with respect to each contributed asset as each
Member would have received had it continued to hold the asset directly (without consideration of any
depreciation or amortization attributable to improvements incurred with respect to any such asset
subsequent to its contribution to the Company). Distributions during the course of any Fiscal Year shall
be on account of the Net Income for that Fiscal Year to the extent of such Net Income.

(ii)            Items of deduction attributable to any costs or expenditures incurred and ultimately
borne by one Member shall be specially allocated by the Managing Member to such Member.

 (iii) Tax Withholding.

(A)          The Managing Member is authorized and directed to cause the Company to
withhold from or pay on behalf of any Member the amount of federal, state, local or foreign
taxes that the Managing Member, after consultation with such Member, reasonably believes the
Company is required to withhold or pay with respect to any amount distributable or allocable to
such Member pursuant to this Agreement, including, without limitation, any taxes required to be
paid by the Company pursuant to Code Sections 1441, 1442, 1445 or 1446 and any taxes
imposed by any state or other taxing jurisdiction on the Company as an entity or a Member
individually. Without limiting the foregoing, the Managing Member shall cause the Company to
withhold (and remit to the appropriate government authority), from amounts otherwise
distributable to a Member, any such taxes.

(B)          If the Company is required to withhold and pay over to taxing authorities
amounts on behalf of a Member exceeding available amounts then remaining to be distributed to
such Member, such payment by the Company shall constitute a loan to such Member that is
repayable by the Member on demand of the Managing Member, together with interest at the
applicable federal rate determined from time to time under Code Section 7872(f)(2) or the
maximum rate permitted under applicable law, whichever is less, calculated upon the
outstanding principal balance of such loan as of the first day of each month. Any such loan shall
be repaid to the Company, in whole or in part, as determined by the Managing Member in its
sole discretion, either (i) out of any distributions from the Company which the Member is (or
becomes) entitled to receive, or (ii) by the Member in cash (said Member bearing all of the
Company’s costs of collection, including reasonable attorney’s fees, if payment is not remitted
promptly by the Member after such a demand for payment).

(C)          Each Member agrees to cooperate fully with all efforts of the Company to
comply with it’s tax withholding and information reporting obligations and agrees to provide the
Company with such information as the Managing Member may reasonably request from time to
time in connection with such obligations.1
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(c)             Code Section 514(c)(9)(B)(vi) Limitation. Notwithstanding anything to the contrary

in this Agreement, if any allocation otherwise required would cause the Company’s allocations to violate Section
514(c)(9)(B)(vi) of the Code (taking into account its incorporation by reference of the “substantial economic
effect” requirement of Section 704(b)(2) of the Code), then the Managing Member may, in its reasonable



discretion, subject to Section 514(c)(9)(B)(vi) of the Code, adjust allocations as may be necessary to conform
with the intent of this Agreement.

SECTION 6.5 Tax Allocations. All items of income, gain, loss, deduction or credit of the
Company shall be allocated among the Members for federal income tax purposes in a manner consistent with the
allocation of the corresponding items to the Members under the other provisions of this Article VI.

SECTION 6.6 Setoff and Withholding of Certain Amounts. Notwithstanding anything else
contained in this Agreement, the Managing Member may in its discretion set off against, or withhold from, any
distribution to any Member pursuant to this Agreement, the following amounts:

(a)           any amounts due from such Member to the Company or the Managing Member
pursuant to this Agreement to the extent not otherwise paid; and

(b)           any amounts required to pay or reimburse (x) the Company for the payment of any
withholding or other taxes properly attributable to such Member and legally required to be paid by the Company
or (y) the Managing Member for any advances made by the Managing Member for such purpose.

Any amounts so set off or withheld pursuant to this Section 6.6 shall be applied by the
Managing Member to discharge the obligation in respect of which such amounts were withheld. All amounts set
off or withheld either pursuant to this Section 6.6 or pursuant to the Code or any provision of any state or local tax
law attributable to any Member shall be treated as amounts distributed to such Member for all purposes under this
Agreement.

SECTION 6.7 Withdrawal and Return of Capital. Except as specifically provided in this
Agreement, a Member shall not have any right to demand the return of any Capital Contribution or to withdraw
any portion of Company capital. If the Distributable Cash remaining upon dissolution of the Company after the
payment or discharge of Company Expenses is insufficient to return any Member’s Unreturned Capital, the
Member shall have no recourse against any of the Members or against the Company.

ARTICLE VII
REPORTS TO THE MEMBERS

SECTION 7.1 Reports.

(a)             The books of account and records of the Company shall be audited as of the end of
each Fiscal Year by the Company’s independent public accountants. All reports provided to the Members
pursuant to this Section 7.1 shall be prepared in conformity with generally accepted accounting principles. The
Company’s independent public accountants shall
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be a nationally recognized independent certified public accounting firm selected by a Super Majority of the
Members.

(b)             Within 60 days after the end of each of the first three fiscal quarters, the Managing
Member shall prepare and mail to each Person who was a Member during such quarter an unaudited report setting
forth as of the end of such fiscal quarter:

(i)             a balance sheet of the Company ;

(ii)            an income and expense statement of the Company(with Operating Budget variance
explanations), and statements of cash flow of the Company (with Operating Budget variance
explanations), for such fiscal quarter and detailing fees paid to Affiliates of the Managing Member; and

(iii)           a status report of the Company’s assets (which report shall include occupancy
percentages, leasing activity, a comparison of actual results to the budget for each Company asset) and
activities during such fiscal quarter, including summary descriptions of Company assets acquired and
disposed of by the Company, expenditures for renovation and construction, and amounts withheld for
expenses or reserves upon Disposition (or the tax-deferred exchange) of a Company asset during such
fiscal quarter.

(c)             Within 120 days after the end of each Fiscal Year, the Managing Member shall
prepare (or cause to be prepared) and mail to each Member, an audited report setting forth as of the end of such
Fiscal Year:

(i)             a balance sheet of the Company,

(ii)            an income and expense statement of the Company (with Operating Budget variance
explanations), a cash flow statement of the Company (with budget variance explanations) for such Fiscal
Year, and



(iii)             a statement of each Member’s Capital Account.

(d)             Each Member agrees that it will not, and it will cause its employees, representatives
and advisors not to, disclose the information in any reports issued pursuant to this Section 7.1 to any Person other
than its professional advisors or lenders without the prior written consent of the Members; provided that each
Member may make such disclosures as it reasonably believes may be required by law, regulation or rule of any
governmental authority or in conjunction with any litigation proceeding.

(e)             After the end of each Fiscal Year, the Managing Member shall cause the Company’s
independent certified public accountants to prepare and transmit, as promptly as possible, and in any event (i)
within 120 days of the close of the Fiscal Year, a federal income tax form K-1 for each Member, and (ii) within
150 days of the close of the Fiscal Year, a copy of the Company’s return filed for federal income tax purposes and
a report setting forth in sufficient detail such transactions effected by the Company during such Fiscal Year as
shall enable each Member to prepare its federal income tax return, if any. The Managing Member shall mail such
materials to (i) each Member and (ii) each former Member (or its successors,
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assigns, heirs or personal representatives) who may require such information in preparing its federal income tax
return.

ARTICLE VIII
EXCULPATION AND INDEMNIFICATION

SECTION 8.1 Exculpation and Indemnification.

(a)             Notwithstanding anything to the contrary in this Agreement, the Managing Member,
its members and Affiliates and its and their directors, officers, shareholders, members, trustees and employees
(individually and respectively, a “Released Party”) shall not be liable to the Company or to the Members for any
losses, claims, damages or liabilities arising from any act or omission performed or omitted by such Released
Party arising out of or in connection with this Agreement or the Company’s business or affairs, except for (i) any
such loss, claim, damage or liability attributable to fraud, gross negligence or willful misconduct or material
breach of its obligations under this Agreement; or (ii) any such loss, claim, damage or liability attributable to or
arising out of or as a result of, any Released Party’s position as an officer, director, trustee or controlling
shareholder of the Managing Member or with respect to actions taken or omitted to be taken by them in such
capacity.

The Managing Member shall, to the fullest extent permitted by applicable law, indemnify,
defend and hold harmless the Company and the Members against any losses, claims, damages or liabilities to
which the Company or the Members may become subject in connection with (i) the fraud, gross negligence or
willful misconduct of a Released Party or material breach of its obligations under this Agreement, or (ii) actions or
omissions of any Released Party relating to their positions as executive officers, trustees, directors or controlling
shareholders of ARA or actions taken or omitted to be taken by them in such capacity.

(b)             The Company shall, to the fullest extent permitted by applicable law, indemnify,
defend and hold harmless each Released Party against any losses, claims, damages or liabilities to which such
Released Party may become subject in connection with any matter arising out of or in connection with this
Agreement or the Company’s business or affairs, except for any such loss, claim, damage or liability attributable
to the fraud, gross negligence, willful misconduct or Event of Default of such Released Party or material breach
of its obligations under this Agreement or as a result of any Released Party’s position as an officer, trustee,
director or controlling stockholder of the Managing Member or with respect to actions taken by or omitted to be
taken by any Released Party in such capacity. If any Released Party becomes involved in any capacity in any
action, proceeding or investigation in connection with any matter arising out of or in connection with this
Agreement or the Company’s business or affairs, the Company shall reimburse such Released Party for its legal
and other expenses (including the cost of any investigation and preparation) as they are incurred in connection
therewith, provided that such Released Party has agreed to promptly repay to the Company the amount of any
such reimbursed expenses paid to it if it shall ultimately be determined that such Released Party was not entitled
to be indemnified by the Company in connection with such action, proceeding or investigation. Any such
obligation of the Company shall be limited to the assets of the Company and there shall be no personal liability of
the Members for any such obligation of the Company. The Managing Member shall cause the Company to use its
commercially reasonable
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efforts to obtain the funds needed to satisfy its indemnification obligations from third parties (for example,
pursuant to insurance policies or indemnification arrangements with Investments) before causing the Company to
make payments pursuant to Article VIII.  Notwithstanding the foregoing, nothing in this Section 8.1(b) shall
prohibit the Managing Member from causing the Company to make such payments if the Managing Member



determines in its reasonable discretion that the Company is not likely to obtain sufficient funds from such other
sources in a timely fashion, or that attempting to obtain such funds would be futile or not in the best interest of the
Company.

(c)             Each Member covenants for itself and its successors, assigns, heirs and personal
representatives that such Person will, at any time prior to or after dissolution of the Company, on demand,
whether before or after such Person’s withdrawal from the Company, pay to the Company or the Managing
Member any amount which the Company or the Managing Member, as the case may be, was legally required to
pay and did pay in respect of taxes (including withholding taxes) imposed upon income of or distributions to such
Member.

ARTICLE IX
DURATION AND DISSOLUTION OF THE COMPANY

SECTION 9.1 Duration. The Company shall continue until terminated pursuant to Section 9.2.

SECTION 9.2 Dissolution. Subject to the Act, the Company shall be dissolved and its affairs
shall be wound up upon the earliest to occur of:

(a)             the written consent of the Managing Member and a Super Majority of the Members
to dissolve the Company; and

(b)             a decision made by the Managing Member to dissolve the Company because it has
reasonably determined that changes in any applicable law or regulation would have a material adverse effect on
the continuation of the Company and has delivered to the Members an opinion of counsel reasonably acceptable
(as to the opinion itself and the counsel rendering such opinion) to the Members to that effect.

SECTION 9.3 Winding Up of Company. Upon dissolution, the Company’s business shall be
wound up in an orderly manner. The Managing Member shall be the liquidator to wind up the affairs of the
Company pursuant to this Agreement. If no managing member remains, the Members holding a majority of the
Interest Percentages may approve one or more liquidators to act as the liquidator in carrying out such liquidation.
Subject to the Act (and with respect to any distribution of assets, Article VI), the liquidator shall dispose of or
distribute all Company assets to the Members within one year following dissolution, except that such one-year
period may be extended with the consent of the Members holding a majority of the Interest Percentages. During
such winding up period the liquidator shall not pursue the acquisition of additional Company assets or require any
further Capital Contributions from the Members unless, and then only to the extent, required to pay normal and
reasonable Company Expenses.

SECTION 9.4 Distribution Upon Dissolution of the Company.
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(a)             Upon dissolution of the Company, the liquidator shall determine which assets of the

Company shall be disposed of. In performing its duties, the liquidator is authorized to sell, distribute, exchange or
otherwise dispose of the assets of the Company in any manner that the liquidator shall determine to be in the best
interest of the Members. Subject to the Act, after all liabilities contingent or otherwise of the Company (including
any liabilities to the Members and any obligations to the Members under Section 8.1) have been satisfied or duly
provided for (as determined by the liquidator in its discretion), the remaining assets of the Company shall be
distributed to the Members pro rata, accordance with their respective Interest Percentages (after giving effect to
adjustments attributable to all Company transactions prior to any such distribution). It is the intention of the
parties that Distributable Cash on liquidation is consistent with Members Capital Accounts.

(b)             Subject to the Act, if at the time of dissolution, any new construction, repair or
rehabilitation of Company assets has not been completed, then completion thereof shall be a proper act in winding
up the Company and the liquidator shall have full power and authority to do all acts appropriate to complete any
such construction, repair or rehabilitation in process, including arranging for all appropriate financing. The full
rights, powers and authority of the liquidator shall continue so long as appropriate and necessary to complete the
process of winding up the business and affairs of the Company.

(c)             In the discretion of the liquidator a portion of the distributions that would otherwise
be made to the Members pursuant to this Section 9.4 may be withheld to provide a reserve for Company liabilities
(contingent or otherwise), provided that such withheld amounts shall be distributed to the Members as soon as the
liquidator determines, in its discretion, that such amounts are no longer necessary to be retained.

(d)             Except as otherwise provided in this Agreement, (i) each Member shall look solely to
the assets of the Company for the return of its Capital Contributions and shall have no right or power to demand
or receive property other than cash from the Company and (ii) no Member shall have priority over any other
Member as to the return of its Capital Contributions. Subject only to any applicable provisions of the Act, in
conjunction with the dissolution of the Company, no Member shall have any obligation to contribute to or
reimburse the Company for any deficit in such Member’s Capital Account.



ARTICLE X
TRANSFERABILITY OF A MEMBER'S INTEREST

SECTION 10.1 Restrictions on Transfer.

(a)             First Two Years. Prior to the two (2) year anniversary of the date hereof, no Member
may transfer all or a portion of its Interest without the prior written consent of the other Members. After the two
(2) year anniversary of the date hereof, each Member may Transfer its Interest subject to Section 10.5, but shall not
be permitted to Transfer less than all of its Interest pursuant to any such Transfer.
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(b)             Mezzanine Loan. Notwithstanding the foregoing, the GDC Members shall be

permitted to grant to the lender under the Mezzanine Loan a security interest in their respective Interest.

SECTION 10.2 Expenses of Transfer; Indemnification. All expenses, including attorneys’ fees
and expenses, incurred by the Managing Member or the Company in connection with any Transfer shall be fully
borne by the transferring Member or such Member’s transferee. In addition, the transferring Member or such
transferee shall indemnify the Company and the Managing Member in a manner reasonably satisfactory to the
Managing Member against any losses, claims, damages, liabilities or expenses to which the Company or the
Managing Member may become subject arising out of or based upon any false representation or warranty made by,
or breach or failure to comply with any covenant or agreement of, such transferring Member or such transferee in
connection with such Transfer.

SECTION 10.3 Recognition of Transfer.

(a)             The Company shall not recognize for any purpose any purported Transfer of all or
any portion of the Member’s Interest (including some or all of its rights or obligations hereunder) and no
transferee of all or any portion of such Interest shall be admitted as a Member hereunder unless:

(i)             the provisions of Sections 10.1, 10.2, 10.3(b) and 10.8 shall have been complied with;

(ii)            the Managing Member shall have been furnished with the documents effecting such
Transfer, in form and substance reasonably satisfactory to the Managing Member, executed and
acknowledged by both transferor and the transferee;

(iii)           such Transfer shall have been made in accordance with all applicable laws and
regulations and all necessary governmental consents shall have been obtained and requirements satisfied,
including the Transfer having been made pursuant to an exemption from the Securities Act and in
compliance with the provisions of New York corporate securities law or any other applicable state real
estate or securities laws or regulations, and such Transfer shall not jeopardize the availability of the
Company’s exemption from registration in connection with the original offering and sale of Interests
referred to in Section 11.4(a);

(iv)          such Transfer will not cause the Company to be treated as a publicly traded
partnership for federal income tax purposes;

(v)           the books and records of the Company shall have been changed (which change shall
be made as promptly as practicable) to reflect the admission of such Member;

(vi)          all necessary instruments reflecting such admission shall have been filed in each
jurisdiction in which such filing is necessary in order to qualify the Company to conduct business or to
preserve the limited liability of the Members; and
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(vii)         the Managing Member shall have received such advice and opinions from counsel to

the transferor and counsel to the Company as the Managing Member shall reasonably deem appropriate to
determine that the Transfer complies with the requirements of clauses (iii) and (iv) above.

(b)             Each transferee, as a condition to its admission as a Member, shall execute and
acknowledge such instruments, in form and substance reasonably satisfactory to the Managing Member, as the
Managing Member reasonably deems necessary or desirable to effectuate such admission and to confirm the
agreement of such Member to be bound by all the terms and provisions of this Agreement with respect to any
rights and/or obligations represented by the Interest acquired by such Member. The admission of any such



Member shall not require the approval of any Member other than the Managing Member. If the transferor is ARA,
then for this purpose the Managing Member shall be the GDC Members.

SECTION 10.4 Transfers During a Fiscal Year. If any Transfer of a Member’s Interest shall
occur at any time other than the end of a Fiscal Year, the distributive shares of the various items of Company
income, gain, loss and expense as computed for tax purposes and the distributions of the Company shall be
allocated between the transferor and the transferee consistent with applicable requirements under Code Section
706; provided that no such allocation shall be effective unless the transferor and the transferee shall have agreed to
reimburse the Managing Member and the Company for any incremental accounting fees and other expenses
incurred by the Managing Member in making such allocation. Neither the Managing Member nor the Company
shall incur any liability for making allocations and distributions in accordance with the provisions of this Section
10.4.

SECTION 10.5 Buy-Sell Procedure.

(a)             At any time following the two (2) year anniversary of the date hereof, any Member
shall have the right to commence the Buy-Sell procedure pursuant to this Section 10.5 as set forth below (the
“Buy-Sell Procedure”); provided, however, in the event a Buy-Sell procedure under Section 10.5 of the operating
agreement of any of GDC SMG, LLC, Aspen Cove Apartments, LLC, or SMG Celebration, LLC (the “Affiliated
Companies”) is triggered, the Member that is, or is the Affiliate of, the Person that so triggers such Buy-Sell
Procedure shall be deemed to have triggered the Buy-Sell Procedure under this Section 10.5; provided, further, in
the event of any triggering of the Buy-Sell Procedure hereunder that results in a sale of the Property, the “Property”
under this Agreement and each such other operating agreement shall be transferred together unless otherwise
agreed to by the Members and the members of the Affiliated Companies.

(b)             The Member commencing such Buy-Sell Procedure (the “Triggering Member”) shall
submit a demand (the “Demand”) to all other Members of the Company. Following receipt of the Demand, all
Members shall discuss in good faith, for a period of thirty (30) days from such receipt or such longer period of
time as all Members may agree (the “Negotiation Period”), the potential for the Triggering Member to sell its
Interest to the other Members, or to acquire the Interests of the other Members, all on terms mutually satisfactory
to all Members. If the Members are unable to reach a mutual resolution during the Negotiation Period, then the
GDC Members (for purposes of this Section 10.5, the “Sales Member”), shall
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thereafter be authorized and directed to use its commercially reasonable efforts to secure a third-party arms-length
purchaser (a “Purchaser”) of the Property, as set forth below.

(c)             The Sales Member is authorized to (i) market the property to the general public,
through a broker or otherwise, (ii) solicit offers from and make offers to potential Purchasers, (iii) negotiate with
potential Purchasers, (iv) fully negotiate, execute and deliver any reasonable agreement necessary to sell the
Property to a potential Purchaser (collectively, a “Purchase Agreement”) in accordance with the Approved Sales
Terms (hereinafter defined), and (v) take all steps necessary to close under such Purchase Agreement and sell the
Property to such Purchaser (the date of such closing the “Sale Closing Date”). Any Purchase Agreement must
contain terms which (1) are reasonable and customary with respect to similar properties, (2) shall not allow any
direct personal liability to attach to any Member with regard thereto, (3) shall provide a purchase price equal to or
greater than the then fair market value of the Property, as reasonably determined by the Sales Member (the “Sale
Price”), (4) shall provide sufficient time for the Members to effect any internal tax restructuring reasonably
desired, or to identify any replacement properties for a like-kind exchange pursuant to Section 1031 of the Internal
Revenue Code, (5) shall permit that the sale of the Property thereunder is contingent upon the closing of sale of the
real property owned by the Affiliated Companies under Section 10.5 of the operating agreements thereof, (6) shall
allow for the occurrence of a Member Pre-Closing in accordance with the terms hereof and (7) shall provide for
the full release of the ARA Members (and their Affiliates) from any guarantees of debt of the Company
(collectively, the “Approved Sales Terms”). Provided that the Purchase Agreement contains only Approved Sales
Terms, all Members, including the Managing Member, shall cooperate with the Sales Member to negotiate,
execute and close such Purchase Agreement, including the provision of any information or
documentation reasonably requested, and the execution of any customary and reasonable document required in
connection with such Purchase Agreement. No Member other than the Sales Member shall initiate any discussions
or negotiations with any Purchaser or potential Purchaser regarding a Purchase Agreement, and the other Members
shall promptly refer any inquiries or proposals received thereby from a potential Purchaser to the Sales Member.
Prior to engaging any broker in connection with any proposed sale of the Property pursuant to this Section 10.5,
the Sales Member shall deliver to the ARA Member a written request for the names of at least three nationally
recognized real estate brokers recommended by the ARA Member, and, if the Sales Member receives a written
response from the ARA Member within five (5) Business Days of the ARA Member’s receipt of such request, then
the Sales Member shall be required to use one of the brokers set forth in the written response of the ARA Member
as the exclusive broker for the sale of the Property.

(d)             Upon the execution by the Company and the Purchaser of a Purchase Agreement, the
Sales Member will provide a copy thereof to all other Members, along with a written notice (the “Sale Notice”)
setting forth the Company’s independent certified accountant’s calculation of the sum of (i) the estimated portion
of the Sale Price which would be distributable to ARA Members in accordance with this Agreement (assuming
cash sale proceeds in the amount of such Sale Price together with any cash or other liquid assets held by the



Company on the Sale Closing Date, including any reserves, less the estimated amount that would then be required
to repay the indebtedness, closing expenses and other obligations of the Company on the Sale Closing Date
(including all amounts that would be incurred by the Company as prepayment fees, breakage fees, exit fees or
similar fees, if any, under any then existing

 
- 30 -

 

 
financing arrangements if such financing would be required to be paid off as a result of such sale) if the Sale Price
were distributed in accordance with Section 9.4 plus (ii) the Premium (such sum, the “Member Purchase Price”).
Prior to any closing under any Purchase Agreement pursuant to this Article, the Company’s independent certified
public accountants shall audit the books and records of the Company and determine the amounts payable pursuant
to this Section to each Member (the “Final Member Purchase Price”). Such computation shall reflect all relevant
activities through the Sale Closing Date and the purchase price actually paid pursuant to the Purchase Agreement,
which shall be certified as true and correct by an authorized officer of each of the Sales Member and the Purchaser.
Such computation shall take into account any Capital Contributions or distributions or any tax items earned or
accrued by the Company prior to the Sale Closing Date. The accountants shall deliver to each Member a detailed
statement and explanation of such calculations. The determination of the accountants shall be prima facie evidence
of the amounts to be paid pursuant to this Section. The costs of the accountants in performing the services
described in this subsection shall be paid by the Company. For purposes hereof, “Premium” shall be 100% of the
tax that would be payable by ARA pursuant to Code Section 704(c) if the membership interest in the Property
Owner initially contributed to the Company by ARA were sold on the date of the Sale Notice at its initial,
unadjusted 704(c) Value as of the date of such contribution (the “BIG Tax”). For purposes hereof, the BIG Tax
shall be calculated based on the maximum combined effective U.S. federal, state, and local tax rate applicable to
an individual resident of New York, New York, such rate determined at the time of the Pre-Closing.

(e)             On the Sale Closing Date, but immediately prior to the closing of the sale of the
Property, the Sales Member may, at its sole option, purchase the Interests of the other Members by paying to such
other Members the Final Member Purchase Price (the “Member Pre-Closing”). The Member Pre-Closing shall be
held at the same location as the closing of the sale of the Property or at such other place as may be mutually agreed
upon by the Members. At the Member Pre-Closing, the ARA Member shall Transfer its Interest(s), free and clear
of any liens, encumbrances or restrictions on transfer, against delivery of the Final Member Purchase Price
therefor, and the ARA Member shall execute and deliver such instruments and documents as may be necessary or
desirable to effectuate the Transfer of the ARA Member’s Interest(s) to the Sales Member or its designee. The
Members shall also execute and deliver at such time an amendment to this Agreement, if appropriate, whereby the
ARA Member withdraws from the Company. The Final Member Purchase Price shall be paid in cash at the
Member Pre-Closing by wire transfer of immediately available federal funds. Effective as of the Member Pre-
Closing, the ARA Member shall cease to be a Member of the Company and shall have no further rights, duties or
obligations to the Company arising out of this Agreement or otherwise. Subsequent to the Member Pre-Closing,
the ARA Member shall have no further interest in the Company’s capital, profits, losses, gains or distributions.

SECTION 10.6 Withdrawal of the Members. Except as otherwise provided in this Article X, the
Members may not withdraw from the Company prior to its dissolution.

SECTION 10.7 Like Kind Exchange. With respect to a sale of the Property pursuant to Section
10.5 (Buy-Sell Procedure), the parties shall agree to use commercially reasonable efforts to permit Property Owner
to avail itself of a like-kind exchange.
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SECTION 10.8 Permitted Transfers. Notwithstanding the foregoing, the prohibitions on

Transfers set forth in Section 10.1 shall not apply to transfers of Interests held by individual Members during
lifetime or at death to (i) other Member(s), (ii) immediate family member(s) of such Member or trusts for their
benefit or (iii) if such Member is a trust, to sucessor trustee(s) and/or in further trust for the benefit of the
beneficiaries thereof..

ARTICLE XI
MISCELLANEOUS

SECTION 11.1 REIT. To the extent that any Member or indirect owner of a Member is a real
estate investment trust, (a) the Managing Member will use its reasonable best efforts to manage the Property with
the goal of generating income qualifying under Code Section 856(c)(3) and holding assets qualifying under Code
Section 856(c)(4)(A). for real estate investment trust gross income tests under the Code, and (b) notwithstanding
any other provisions hereof, all expenses incurred by or on behalf of the Company as a result of such Member
having such status, shall be for the account of such Member.

SECTION 11.2 Limited Liability of Members. Except for the obligations under this Agreement,
including the obligations to make Capital Contributions pursuant to Article V, the liability of the Members shall be



limited to the maximum extent permitted by the Act.

SECTION 11.3 Amendment to the Agreement. This Agreement may only be amended with
unanimous consent of all Members.

SECTION 11.4 Investment Representation. Each Member, by executing this Agreement,
represents and warrants that the following statements are true:

(a)             it understands and accepts that the offering and sale of Interests is intended to be
exempt from Registration under the Securities Act of 1933, as amended (the “Securities Act”), by virtue of
Section 4(2) of the Securities Act and that the Company will make a notation in its records as to the
nontransferability of the Interests without the prior consent of the Managing Member and place a legend on any
certificates evidencing the Interests to the effect that the Interests may not be transferred in violation of the
Securities Act;

(b)             it understands and accepts that the offering and sale of Interests is intended to be
exempt from registration under the securities laws of the state or states in which the offer and sale are deemed to
be made, by virtue of a transactional exemption set forth therein;

(c)             it has such knowledge and experience in business, tax and financial matters so as to
enable it to utilize the information made available to it in connection with the offering of the Interests in order to
evaluate the merits and risks of an investment in the Interests and to make an informed investment decision with
respect thereto;

(d)             it is an “accredited investor” within the meaning of Rule 501 of Regulation D under
the Securities Act;
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(e)             it is making its investment in the Company for its own account and not for the

account of others and is not investing with the present intention of selling, distributing, transferring or reallocating
all or any portion of its investment and, while the disposition of its investments is always subject to its own
control, presently intends to hold the same until the Company is terminated;

(f)              it understands that transferability of its Interest is restricted and the Member cannot
expect to have any liquidity with respect to its investment;

(g)             it is duly authorized and has full power and authority to enter into this Agreement and
to perform its obligations hereunder, the person who has executed this Agreement on behalf of the Member is
duly authorized to do so, and such execution and performance will not violate or conflict with any law, rule,
regulation, order, decree, contract or agreement to which the Member or such person is subject or by which they
are bound;

(h)             unless the Managing Member has otherwise been notified in writing, the Member is
not a “Benefit Plan Investor” as defined by 29 C.F.R. 2510.3-101(f)(2), including (a) any “employee benefit
plan”, as defined by Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended,
including but not limited to foreign plans and governmental plans; (b) any “plan” described by Section 4975 of
the Code, as amended, including but not limited to individual retirement accounts and Keogh plans or (c) any
entity deemed to hold “plan assets” of the foregoing;

(i)              it understands that no federal or state agency has recommended or endorsed the
purchase of the Interests or passed on the adequacy or accuracy of the information set forth in this Agreement;

(j)              it has had the opportunity, at a reasonable time prior to its purchase of the Interests, to
ask questions and receive answers concerning the terms and conditions of an investment in the Company and to
obtain any additional information, financial or otherwise, which it deems appropriate in order to evaluate an
investment in the Company; and

(k)             it is treated as a single investor for purposes of the Investment Company Act of 1940.

SECTION 11.5 Representations.

 (a) The Managing Member represents and warrants to the Members that:

(i)             the Managing Member is a limited liability company, duly formed, validly existing
and in good standing under the laws of the State of Delaware and is duly qualified and in good standing
in each jurisdiction in which the character and location of its properties or the nature of its business
activities makes such qualification necessary, and has all requisite power and authority to execute, deliver
and perform this Agreement;



(ii)            the execution, delivery and performance by the Managing Member of this Agreement
is within its power, has been authorized by all necessary action and does not contravene any provision of
its organizational documents;
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(iii)           this Agreement is a valid and binding obligation of the Managing Member;

(iv)          the execution, delivery and performance of this Agreement by the Managing Member
does not conflict with or result in a breach of any of the provisions of, or constitute a default under, any
bond, note or other form of indebtedness, indenture, mortgage, deed of trust, loan agreement or similar
instrument, any lease or other agreement or contract to which it is a party or by which any of its property
may be bound or any applicable law or order, rule or regulation or any court or governmental agency that
has jurisdiction over it or any of its property;

(v)           there are no actions, suits or proceedings pending or, to the knowledge of the
Managing Member, threatened against or affecting the Managing Member or, to the knowledge of the
Managing Member or its members, which would bring into question the validity of the transactions
contemplated by this Agreement or might result in a material adverse change in the business, assets or
condition of the Managing Member;

(vi)          no officer or director of the Managing Member has been charged or convicted of any
misdemeanor relating to misuse of money, or any felony, and there are no pending actions related to
breach of fiduciary duty;

(vii)         during the term of the Company, the Managing Member will not subject any of its
Interests in the Company (or its respective right in the future to receive income or profits from the
Company) to the claims of any creditors;

(viii)        during the term of the Company, the Managing Member shall defend at its sole cost
and expense any claim made against its Interest in the Company (or its respective right in the future to
receive income or profits from the Company) resulting from the respective indebtedness or the claims of
any creditors of the Managing Member; and

(ix)          during the term of the Company, the Managing Member shall promptly notify the
Members as to (A) any claim asserted or threatened against the Managing Member’s Interest in the
Company (including its right in the future to receive income and profits from the Company), or against
any assets of the Company or against any of the respective members of the Managing Member and
(B) any other obligation entered into by the Managing Member or any of the respective members of the
Managing Member, where such claim or obligation in the judgment of the Managing Member might
reasonably have a material adverse effect on the Company or the Interest of the Members in the
Company.

 (b) Each Member represents and warrants to the Managing Member that:

(i)             it is duly formed and validly existing under the laws of the jurisdiction of its
formation or is an individual and has all requisite power and authority to execute, deliver and perform this
Agreement;
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(ii)            the execution, delivery and performance of this Agreement by it are within its power

and have been authorized by all necessary action and do not contravene any provision of its articles of
formation or governance;

 (iii) this Agreement is a valid and binding obligation of the Member; and

(iv)          the execution, delivery and performance of this Agreement by it does not conflict with
or result in a breach of any of the provisions of, or constitute a default under, any bond, note or other form
of indebtedness, indenture, mortgage, deed of trust, loan agreement or similar instrument, any lease or
other agreement or contract to which it is a party or by which any of its property may be bound or any
applicable law or order, rule or regulation or any court or governmental agency that has jurisdiction over
it or any of its property.



SECTION 11.6 Successors; Counterparts. This Agreement (i) shall be binding as to the
executors, administrators, estates, heirs and legal successors of the Members and (ii) may be executed in several
counterparts with the same effect as if the parties executing the several counterparts had all executed one
counterpart.

SECTION 11.7 Governing Law; Severability. This Agreement shall be governed by and
construed in accordance with the laws of the State of New York without giving effect to the principles of conflict
of laws thereof. In particular, it shall be construed to the maximum extent possible to comply with all of the terms
and conditions of the Act. If, nevertheless, it shall be determined by a court of competent jurisdiction that any
provision or wording of this Agreement shall be invalid or unenforceable under said Act or other applicable law,
such invalidity or unenforceability shall not invalidate the entire Agreement. In that case, this Agreement shall be
construed so as to limit any term or provision so as to make it enforceable or valid within the requirements of
applicable law, and, in the event such term or provision cannot be so limited, this Agreement shall be construed to
omit such invalid or unenforceable provisions. If it shall be determined by a court of competent jurisdiction that
any provision relating to the distributions and allocations of the Company or to any fee payable by the Company is
invalid or unenforceable, this Agreement shall be construed or interpreted so as (i) to make it enforceable or valid
and (ii) to make the distributions, allocations and fees as closely equivalent to those set forth in this Agreement as
is permissible under applicable law.

SECTION 11.8 Filings. Following the execution and delivery of this Agreement, the Managing
Member shall promptly prepare any documents required to be filed and recorded under the Act, and the Managing
Member shall promptly cause each such document to be filed and recorded in accordance with the Act and, to the
extent required by local law, to be filed and recorded or notice thereof to be published in the appropriate place in
each state in which the Company may hereafter establish a place of business. The Managing Member shall also
promptly cause to be filed, recorded and published such statements of fictitious business name and other notices,
certificates, statements or other instruments required by any provision of any applicable law of the United States or
any state or other jurisdiction which governs the conduct of its business from time to time.
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SECTION 11.9 Power of Attorney. Each Member does hereby constitute and appoint the

Managing Member as its true and lawful representative and attorney-in-fact, in its name, place and stead to make,
execute, sign, deliver and file (i) a Certificate of Formation of the Company, any amendment thereof required
because of an amendment to this Agreement or in order to effectuate any change in the membership of the
Company, (ii) any amendments to this Agreement pursuant to Section 11.1 after obtaining the approval required
for such amendment and (iii) all such other instruments, documents and certificates which may from time to time
be required by the laws of the United States of America, the State of New York or any other state, or any political
subdivision or agency thereof, to effectuate, implement and continue the valid and subsisting existence of the
Company or to dissolve the Company in accordance with the provisions of this Agreement.

The power of attorney granted hereby is coupled with an interest and shall (a) survive and not be
affected by the subsequent death, incapacity, disability, dissolution, termination or bankruptcy of the r Member
granting the same or the transfer of all or any portion of the Member’s Interest and (b) extend to the Member’s
successors, assigns and legal representatives.

SECTION 11.10 Waiver of Action for Partition. Each of the Members irrevocably waives any
right that it may have to maintain any action or other legal proceeding for partition with respect to any of the
Company’s assets.

SECTION 11.11 Headings. Section and other headings contained in this Agreement are for
reference purposes only and are not intended to describe, interpret, define or limit the scope or intent of this
Agreement or any provision hereof.

SECTION 11.12 Additional Documents. Each Member, upon the request of the Managing
Member, agrees to perform all further acts and execute, acknowledge and deliver any documents that may be
reasonably necessary to carry out the provisions of this Agreement.

SECTION 11.13 Goodwill. No value shall be placed on the name or goodwill of the Company.

SECTION 11.14 Notices. All notices, requests and other communications to any party hereunder
shall be in writing (including telecopier or similar writing) and shall be given to such party (and any other person
designated by such party) at its address or telecopier number set forth on Schedule A hereto or such other address
or telecopier number as such party may hereafter specify for the purpose by notice to the Managing Member. Each
such notice, request or other communication shall be effective upon actual receipt.

SECTION 11.15 Enforcement Costs. In the event any Member defaults in the performance of its
obligations under this Agreement, the Company or any non-defaulting Member enforcing its rights under this
Agreement or compelling such defaulting Member to perform its obligations hereunder shall be entitled to collect
from the defaulting Member all reasonable costs and expenses (including, reasonable attorneys’ fees and costs)
expended or incurred in connection with enforcing its rights under this Agreement.
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SECTION 11.16 No Third Party Rights. The obligations or rights of the Company or any

Members to make or require any Capital Contribution under this Agreement shall not grant any rights to or confer
any benefits upon any Person who is not a Member. The provisions of this Agreement are intended only for the
regulation of relations among Members,

SECTION 11.17 Putative Members and the Company. This Agreement is not intended for the
benefit of non-Member creditors and does not grant any rights to non-Member creditors.
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IN WITNESS WHEREOF, the undersigned have hereto set their hands as of the day and year

first above written.

MANAGING MEMBER: ACADIA REALTY ACQUISITION I, LLC

By:                                                                                                          
Robert Masters, Senior Vice President

 
MEMBER:                                                                                                                 

SAMUEL GINSBURG

                                                                                                                
MARTIN GINSBURG
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SCHEDULE A

 
MEMBERS, ADDRESSES, INITIAL CAPITAL ACCOUNTS AND INTEREST PERCENTAGES

Managing Member

ACADIA REALTY ACQUISITION I, LLC
c/o Acadia Realty Trust
1311 Mamaroneck Avenue, Suite 260
White Plains, New York 10605
Attention: Robert Masters  
 Senior Vice President
Initial Capital Account: $3,382,773
Interest Percentage: 22.22%
 
Members
 
Samuel Ginsburg
GDC Properties, Inc.
245 Saw Mill River Road
Hawthorne, New York 10532
Initial Capital Account: $5,920,613.50
Interest Percentage: 38.89%
 
Martin Ginsburg
Ginsburg Development Companies, LLC
100 Summit Lake Drive
Suite 100
Valhalla, NY 10595
Initial Capital Account: $5,920,613.50
Interest Percentage: 38.89%
 
 



 

 
 

SCHEDULE B

OFFICERS

 President Kenneth F. Bernstein

 Senior Vice President/Secretary Robert Masters
 

 Assistant Secretary Carol Smrek
 

 
 

 
EXHIBIT A

PROPERTY DESCRIPTION

 
 

 
EXHIBIT B

TWEETERS TRANSACTION

See attachment.
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AMENDED AND RESTATED
 

OPERATING AGREEMENT
 

GDC SMG, LLC

AMENDED AND RESTATED OPERATING AGREEMENT dated as of January 4, 2006, by
and among those Persons set forth on Schedule A attached hereto.

WHEREAS, GDC SMG, LLC (the “Company”) was formed on December 30, 2003, as a
limited liability company under the New York Limited Liability Company Law;

WHEREAS, the Members desire to amend and restate the limited liability company agreement
of the Company in its entirety on the terms and subject to the conditions set forth in this Agreement;

WHEREAS, on the date hereof, (a) ARA BTC LLC, a Delaware limited liability company, was
merged with and into GDC SMG, LLC with GDC SMG, LLC being the surviving limited liability company in
such merger (the “First Merger”) and (b) immediately following the effectiveness of the First Merger, AII BTC
LLC, a Delaware limited liability company, shall be merged with and into GDC SMG, LLC with GDC SMG, LLC
being the surviving limited liability company in such second merger; and

WHEREAS, the Agreement and Plan of Merger pursuant to which ARA BTC LLC and AII
BTC LLC were merged with and into GDC SMG, LLC provides that the Company shall be the surviving limited
liability company and the limited liability operating agreement of the Company as the survivor of such mergers
shall be in the form of this Agreement, until amended after the date hereof in accordance with the New York
Limited Liability Company Law and other applicable law.



NOW, THEREFORE, the parties hereto hereby agree as follows:

ARTICLE I
DEFINITIONS

SECTION 1.1 Definitions. As used herein, the following terms have the following meanings:

“704(c) Value” has the meaning set forth in Section 6.4(b)(i).

“Act” means the Limited Liability Company Law of the State of New York, as amended from
time to time. Any and all references to specific provisions of the Act shall be deemed to refer to any corresponding
provisions of any succeeding law.

“Administrative Services Agreement” means the Administrative Services Agreement, dated as
of the date hereof, by and between the Property Owner and GDC, as such agreement may be amended, restated or
otherwise modified from time to time.

 
 

 
“Affiliate”, with respect to any Person, means (i) any Person directly or indirectly controlling,

controlled by, or under common control with, such Person, (ii) any Person directly or indirectly owning or
controlling ten percent (10%) or more of the outstanding voting securities of such Person, (iii) any officer,
member, director or trustee of such Person, (iv) if such Person is an officer, member, director or trustee, any Person
for which such Person acts in any such capacity, and (v) as to any Person or any officer, member, director or trustee
mentioned above who is an individual, the members of the immediate family of such individual. For purposes of
this definition, “control” means possession, directly or indirectly, of the power to direct or cause the direction of
the management and policies of a Person, whether through the ownership of voting securities, by contract or
otherwise.

“Agreement” means this Amended and Restated Operating Agreement, as further amended from
time to time.

“Approved Debt” has the meaning set forth in Section 3.10(b).

“ARA” means Acadia Realty Acquisition I, LLC.

“ARA Member” means Acadia Realty Acquisition I, LLC and any Person to whom it Transfers
its Interest, for so long as such Person shall hold an Interest.

“Bankruptcy” means, with respect to a Person, the occurrence of (a) an assignment by the
Person for the benefit of creditors; (b) the filing by the Person of a voluntary petition in bankruptcy; (c) the entry
of a judgment by any court that the Person is bankrupt or insolvent, or the entry against the Person of an order for
relief in any bankruptcy or insolvency proceeding; (d) the filing of a petition or answer by the Person seeking for
itself any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under
any statute, law, or regulation; (e) the filing by the Person of an answer or other pleading admitting or failing to
contest the material allegations of a petition filed against it in any proceeding for reorganization or of a similar
nature; (f) the consent or acquiescence of the Person to the appointment of a trustee, receiver or liquidator of the
Person or of all or any substantial part of its properties; or (g) any other event which would cause the Person to
cease to be a member of a limited liability company under Section 18-304 of the Act.

“BIG Tax” shall have the meaning set forth in Section 10.5(d).

“Business Day” means any day except a Saturday, Sunday or other day on which commercial
banks in New York, New York are authorized by law to be closed.

“Buy/Sell Procedures” means the procedures contemplated by Sections 10.5(b) through (e).

“Capital Account” has the meaning set forth in Section 6.2(a).

“Capital Contribution” and “Capital Contributions” have the meanings set forth in Section 5.2.
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“Change of Control” means (i) a Transfer of all or substantially all of the assets of ARA to any

Person (other than an Affiliate of ARA), or group of Persons (other than Affiliates of ARA), in one transaction or a
series of related transactions, or (ii) a merger, consolidation, recapitalization, share exchange, reorganization or any
other transaction which results in Acadia Realty Trust failing to own, directly or indirectly, at least fifty-one
percent (51%) of the Interests or voting equity of ARA, in each case, if, following such Transfer or other



transaction, neither Joel Braun nor Kenneth Bernstein is responsible for the management of the ARA Member, or
its successor.

“Code” means the Internal Revenue Code of 1986, as amended from time to time. Any and all
references to specific provisions of the Code shall be deemed to refer to any corresponding provisions of any
succeeding law.

“Company” has the meaning set forth in the preamble.

“Company Expenses” has the meaning set forth in Section 3.5(a).

“Company Property” means any real estate asset or other property (real, personal or mixed)
owned, leased or licensed by the Company or the Property Owner, including the Property.

“Contributing Member” has the meaning set forth in Section 5.4.

“Disposition” means the sale, exchange, cancellation, financing, refinancing, transfer or other
similar disposition of all or any portion of the Property; provided, however, that “Disposition” shall not include
any tax-deferred exchange under the Code, or any lease, easement, license or other transfer of an interest in the
Property in the ordinary course of the business of the Company.

“Distributable Cash” means cash proceeds generated by operations, refinancings or sales which
the Managing Member determines is available for distribution to the Members and which the Managing Member
has reasonably determined (i) is in excess of the aggregate amount of any then payable Company Expenses, (ii)
will not be required to fund any reserves reasonably established for working capital or any other valid cash needs
of the Company within the following six (6) months, and (iii) with respect to refinancings and sales, is in excess of
any debt or other obligations of the Company and all costs incurred in connection with such refinancing or sale.

“Effective Date” means the stated date of this Agreement.

“Emergency Expense” means an expense which, in the Managing Member’s reasonable opinion,
is necessary to (i) prevent an immediate threat to the health, safety or welfare of any person in the immediate
vicinity of the Property, (ii) prevent immediate damage or loss to the Property, (iii) avoid the suspension of any
necessary service in or to the Property or (iv) avoid criminal or civil liability on the part of the Company, the
Property Owner or any of the Members with respect to activities at the Property or pursuant to this Agreement.

“Failed Contribution Amount” has the meaning set forth in Section 5.4.
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“First Merger” has the meaning set forth in the recitals.

“Fiscal Period” means, with respect to any specified period, such period treated as a single
accounting period.

“Fiscal Year” has the meaning set forth in Section 2.7.

“GDC” means GDC Properties, Inc.

“GDC Members” means Samuel Ginsburg, Martin Ginsburg and any Person to whom either of
them Transfers its Interest, for so long as such Person shall hold an Interest.

“Initial Capital Contribution” has the meanings set forth in Section 5.1.

“Interest” means, with respect to any Member, the interest of such Member in the Company at
any particular time, including the rights and obligations of such Member as provided in this Agreement and the
Act.

“Interest Percentage” means, with respect to any Member, such Member’s Interest Percentage as
initially set forth on Schedule A, as it may be adjusted pursuant to this Agreement.

“Major Decision” has the meaning set forth in Section 3.4.

“Management Agreement” means the Management Agreement, dated as of the date hereof, by
and between the Property Owner and Acadia D.R. Management, Inc., as such agreement may be amended, restated
or otherwise modified from time to time, or any management agreement entered into by the Property Owner with
another manager after the termination thereof.

“Managing Member” means, at any time, any Person who, at such time, serves as a managing
member of the Company and initially is ARA.



“Member Loan” has the meaning set forth in Section 5.4.

“Member Loan Maturity Date” has the meaning set forth in Section 5.4.

“Members” means, at any time, the Members listed on Schedule A and each other Person that is
admitted as a Member after the date hereof in accordance with the terms of this Agreement and the Act, in each
case, for so long as such Person holds an Interest.

“Mezzanine Loan” means the loan made under the Note, dated as of January 4, 2006, between
Acadia Realty Limited Partnership, as lender, and Samuel Ginsburg and Martin Ginsburg, as borrowers, as such
Note may be amended, restated or otherwise modified from time to time.

“Net Income” or “Net Loss” means the net income or net loss of the Company for any Fiscal
Period, as determined for federal income tax purposes, with the following adjustments:
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(i)             any income of the Company that is exempt from federal income tax and not otherwise

taken into account in computing Net Income or Net Loss hereunder shall be added to such taxable income
or loss;

(ii)            any expenditures of the Company described in Code Section 705(a)(2)(B) or treated
as Code Section 705(a)(2)(B) expenditures pursuant to applicable Regulations under Code Section 704
and not otherwise taken into account in computing Net Income or Net Loss hereunder shall be subtracted
from such taxable income or loss; and

 (iii) any adjustment required in accordance with Section 5.4(b) shall be made.

“Non-Discretionary Expense” means any non-discretionary expense, as determined in the
Managing Member’s reasonable discretion, necessary to (i) comply with any of the Company’s obligations as
landlord under any lease, (ii) comply with any agreements, encumbrances or other instruments affecting title to the
Property, (iii) comply with any of the Company’s other contractual obligations with respect to non-discretionary
items under agreements to which the Company is a party (including under the Management Agreement), (iv) fulfill
the Property Owner’s real estate or other tax obligations, (v) maintain appropriate insurance for the Property, or
(vi) pay utility bills for the Property.

“Officers” has the meaning set forth in Section 4.1(a).

“Operating Budget” shall have the meaning set forth in Section 3.3(a).

“Person” means any individual, partnership, joint venture, corporation, limited liability
company, trust or other entity.

“Premium” shall have the meaning set forth in Section l0.5(d).

“Property” means the premises described in Exhibit A.

“Property Owner” has the meaning set forth in Section 2.5.

“Regulations” means the applicable Treasury Regulations, including Proposed and Temporary
Treasury Regulations, under the Code. Any and all references herein to specific provisions of the Regulations shall
be deemed to refer to any corresponding successor provision.

“Securities Act” has the meaning set forth in Section 11.4(a).

“Super Majority” shall mean the Members holding more than Sixty-Six and 2/3 percent (66
2/3%) of the Interest Percentages of the Company.

“Tax Matters Member” has the meaning set forth in Section 3.8(a).

“Transfer” means a sale, exchange, transfer, assignment, pledge, hypothecation or other
disposition of all or any portion of an Interest, either directly or indirectly, to another Person. When used as a verb,
the term “Transfer” shall have a correlative meaning.
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Certain defined terms which are intended to be used only within the confines of a single Section of this Agreement
are not necessarily defined or referenced in this Section 1.1.

SECTION 1.2 Interpretation. In this Agreement, unless otherwise specified: (a) singular words
include the plural and plural words include the singular; (b) words which include a number of constituent parts,
things or elements shall be construed as referring separately to each constituent part, thing or element thereof, as
well as to all of such constituent parts, things or elements as a whole; (c) words importing any gender include the
other gender; (d) references to any Person include such Person’s successors and assigns and, in the case of an
individual, the word “successors” includes such Person’s heirs, devisees, legatees, executors, administrators and
personal representatives, provided that the foregoing shall not negate the effect of any rights, restrictions or
conditions in this Agreement associated with any assignment or other transfer of any Interest of any Member; (e)
references to any statute or other law include all applicable rules, regulations and orders adopted or made
thereunder and all statutes or other laws amending, consolidating or replacing the statute or law referred to; (f)
references to any agreement or other document, including this Agreement, include all subsequent amendments
thereto or hereto or other modifications thereof or hereof entered into in accordance with the provisions thereof or
hereof; (g) the words “include” and “including”, and words of similar import, shall be deemed to be followed by
the words “without limitation” (h) the words “hereto”, “herein”, “hereof” and “hereunder”, and words of similar
import, refer to this Agreement in its entirety; (i) references to Articles, Sections, paragraphs, Schedules and
Exhibits are to the Articles, Sections, paragraphs, Schedules and Exhibits of this Agreement; and (j) numberings
and headings of Articles, Sections, paragraphs, Schedules and Exhibits are inserted as a matter of convenience and
shall not affect the construction of this Agreement.

SECTION 1.3 Consent and Approvals. In this Agreement, except as otherwise expressly
provided herein, (a) the “consent” or “approval” of the Members shall mean the written consent or written
approval of all of the Members and (b) whenever any action is required under this Agreement by the GDC
Members, it shall be by the affirmative vote of the holders representing more than fifty percent (50%) of the
Interest Percentage then held by the GDC Members as a group.

ARTICLE II
GENERAL PROVISIONS

SECTION 2.1 Company Name. The name of the Company is GDC SMG, LLC.

SECTION 2.2 Principal Office; Agent for Service of Process. The principal executive office and
business address of the Company and the Managing Member shall be c/o Acadia Realty Trust, 1311 Mamaroneck
Avenue, Suite 260, White Plains, New York 10605 or such other place as the Managing Member shall determine in
its discretion. The address of the registered office of the Company in the State of New York is such principal
executive office, or such other address as may be designated from time to time by the Managing Member. The
Company’s initial agent for service of process shall be the Company, c/o Acadia Realty Trust, 1311 Mamaroneck
Avenue, Suite 260, White Plains, New York 10605, or such other address as may be designated from time to time
by the Managing Member. The Managing Member shall give notice to the Members of any change in the principal
executive office or the business
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address of the Company or the Managing Member, the New York registered office, or in the name or address of the
Company’s agent for service of process.

SECTION 2.3 Formation; Agreement, Inconsistencies with Act. The Company was formed as a
limited liability company under and pursuant to the provisions of the Act. The Members hereby agree that the
Company shall be governed by the terms and shall be subject to the conditions set forth in this Agreement;
provided, however, that, to the extent that any provision of this Agreement is prohibited or ineffective under the
Act, this Agreement shall be considered amended to the smallest degree possible such that it shall become
effective under the Act.

SECTION 2.4 Effective Date; Filings. This Agreement shall become effective upon the
effectiveness of the First Merger. The Company is hereby authorized to cause to be executed and filed such
agreements, documents and certificates, and to perform or cause to be performed such acts, as may be necessary
and appropriate to comply with the requirements for the formation, qualification and operation of a limited liability
company under the laws of the jurisdictions in which the Company shall from time to time conduct its business.

SECTION 2.5 Purposes of the Company. The purpose of the Company is to (a) be the sole
member of Acadia Brandywine Town Center, LLC, a Delaware limited liability company (the “Property Owner”)
and (b) to engage in any lawful act or activity and to exercise any powers permitted to limited liability companies
organized under the laws of the State of New York that are related or incidental to and necessary, convenient or
advisable for the accomplishment of the above-mentioned purpose. The Company shall have the power and
authority to take any and all actions necessary, appropriate, proper, advisable, convenient or incidental to or for the
furtherance of the purposes of the Company.

SECTION 2.6 Liability of Members Generally. Except as otherwise expressly provided in this
Agreement or the Act, no Member shall be obligated to make any contribution of capital or any payment to the
Company or have any liability for the debts and obligations of the Company.



SECTION 2.7 Fiscal Year. The fiscal year of the Company (the “Fiscal Year”) for financial
statement and federal income tax purposes shall be the calendar year.

SECTION 2.8 Competing Projects. Each Member agrees that for so long as such Member or an
Affiliate of such Member, directly or indirectly, holds an Interest, such Member shall not, and shall not permit any
of its Affiliates to, purchase, lease, or enter into any development, management, leasing or other arrangement
involving any existing or proposed retail or other commercial property located in whole or in part within the three-
mile radius from the Property, without first offering to the other Member the right to participate in such
acquisition, development, leasing or other arrangement on a 50/50 basis, except as set forth on Exhibit B. During
such period, each Member shall notify the other Members of any investment or commercial opportunity of which it
or any of its Affiliates becomes aware, and would like to pursue involving any such existing or proposed property
within the three-mile radius from the Property. If none of the other Members commit in writing to participate in
any such proposed
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opportunity within thirty (30) days after receipt of notice thereof, then the notifying Member may pursue such
opportunity without the other Members.

ARTICLE III
MANAGEMENT AND OPERATIONS OF THE COMPANY

SECTION 3.1 Management of Day-to-Day Operations. The day-to-day business and affairs of
the Company shall be managed by the Managing Member. Except as otherwise set forth herein, including the
provisions of Section 3.4 hereof, the Managing Member shall be responsible for the day-to-day operations,
bookkeeping and financial reporting of the Company, and, except as limited by the terms of this Agreement and
the operating agreement of the Property Owner, shall be responsible for overseeing and directing the management
and operation of the Property and the Property Owner.

SECTION 3.2 Authority of the Managing Member. The Managing Member shall have all rights
and powers that may be possessed by a managing member under the Act on behalf and in the name of the
Company to carry out any and all of the objects and purposes of the Company and to perform all acts which it may
deem necessary or desirable, including the power to acquire, own, hold, finance, mortgage, pledge, sell, transfer,
distribute, and vote with respect to the Company assets, subject, however to the provisions of this Agreement
requiring Member approval, including Section 3.4 hereof.

SECTION 3.3 Budgets.

(a)           The Company shall operate and cause the Property Owner to operate under annual
operating budgets (“Operating Budgets”) that the Managing Member shall prepare, or cause to be prepared, which
shall contain the information set forth in Section 3.3(b) and shall otherwise be in a form reasonably acceptable to
the other Members and made available for review by the Members as set forth in Section 3.3(b).

(b)           For each Fiscal Year after the year in which this Agreement is executed, the Operating
Budget shall be made available for review by the Members in draft form by November l5 of each year with respect
to the following Fiscal Year and shall be submitted to the Members for final approval no later than December l5 of
each year with respect to the following Fiscal Year. The Managing Member has prepared the Operating Budget for
the Fiscal Year ending December 31, 2006, which has been approved by the Members and is attached hereto as
Exhibit C. Each proposed form of budget shall be substantially in the form set forth in Exhibit C.

(c)           Until such time as the Operating Budget for the Company and the Property Owner has
been approved by the Members, the Operating Budget for the Company and the Property Owner for the prior
Fiscal Year (the “Adjusted Prior Budget”) shall be adopted.

SECTION 3.4 Major Decisions Requiring Consent of the Members. Notwithstanding the
provisions of Section 3.1 and Section 3.2, but subject to the terms of this Agreement, the Company will not, and
will not permit the Property Owner to, directly or indirectly (each of the following is referred to herein as a “Major
Decision”), without the consent of the Members holding a Super Majority of the Interest Percentages of the
Company:
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(a)             (i) commence a voluntary case or other proceeding seeking liquidation,

reorganization or other relief with respect to the Company or the Property Owner or its debts under any
bankruptcy, insolvency, reorganization or other similar law now or hereafter in effect; (ii) seek the appointment of
a trustee, receiver, liquidator, custodian or other similar official in respect of the Property; (iii) consent to any such
relief or to the appointment of or taking possession by any such official in an involuntary case or other proceeding



commenced against the Company or the Property Owner; or (iv) make a general assignment for the benefit of
creditors;

(b)             permit the Company to operate in such manner as to be classified as an “investment
company” for purposes of the Investment Company Act of 1940;

(c)             take any act in contravention of this Agreement or which would make it impossible to
carry on the business of the Company;

(d)             issue or sell any securities or additional interests in the Company or the Property
Owner, adopt any merger, consolidation or other business combination transaction involving the Company or the
Property Owner or approve other monetization transaction or activities, or admit additional Members;

(e)             enter into any agreement with, pay any money to, or incur any debt or obligation to
any Member or any Person known by the Managing Member to be an Affiliate of any Member, except (i) pursuant
to the Management Agreement, (ii) pursuant to the Administrative Services Agreement, (iii) to the extent expressly
provided or permitted to be paid in this Agreement to such Member or Affiliate, and (iv) to the extent specifically
authorized in the approved Operating Budget; provided, however, that any fee to be paid to an Affiliate of any
Member, where the amount thereof has not been set forth in this Agreement or has not then otherwise been
approved by consent of the Members holding a Super Majority of the Interest Percentages of the Company, shall
not exceed $100,000 in any year, provided, further, that such fee shall not exceed the fee that the Managing
Member reasonably believes, in good faith, would otherwise be reasonably payable on an arm’s-length basis to a
qualified unaffiliated Person for the same purpose;

(f)              amend the Management Agreement or any other material agreement affecting the
Property;

(g)             other than (i) as specifically authorized in the approved Operating Budget, (ii)
Emergency Expenses or Non-Discretionary Expenses or (iii) permitted pursuant to Section 3.4(r) or Section 3.4(s),
(A) make any capital expenditure, or commit to make any capital expenditure which in any one case exceeds
$25,000 or capital expenditures which in the aggregate exceed $100,000 during any Fiscal Year, (B) enter into any
contract or series of related contracts for the purchase of materials, supplies, goods, services, equipment or other
assets that involves annual payments of $50,000 or more, (C) make any one time payment or series of related
payments of $50,000 or more, or (D) enter into any service or supply contracts having a term of more than one (1)
year, or that cannot be cancelled without penalty on thirty (30) days’ notice or less;
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 (h) except as provided in Section 3.10, finance or refinance the Property;

(i)              other than as provided for or permittted under the Management Agreement or as
provided for in the last sentence of this Section 3.4, permit the Property Owner to enter into any lease or any
extension, renewal, or expansion of any existing leases, in each case, of over 25,000 square feet of space (“Major
Leases”), except where any such lease, by its express terms, provides for extension, renewal, or expansion of
space, provided, that any lease or any extension, renewal or expansion of any existing leases of 25,000 square feet
of space or less shall be in accordance with the then current annual leasing plan of the Property that has been
approved by the Members;

(j)              approve the Operating Budget and the annual leasing plan, and any modification to
the Operating Budget and the annual leasing plan;

(k)             sell, assign, transfer or otherwise dispose of or encumber any asset of the Company
other than in the ordinary course of business;

(l)              appoint or change the Company’s or the Property Owner’s accountants or auditors;

(m)            make secured or unsecured loans of the Company’s or the Property Owner’s funds;

(n)             institute any legal proceedings in the name of the Company or the Property Owner,
settle any legal proceedings against the Company or the Owner Property or confess any judgment against the
Company or the Property Owner in such case in excess of One Hundred Thousand Dollars ($100,000), other than
any legal proceedings (i) relating to the enforcement of any lease or (ii) in which the remedy or settlement amount
due or potentially due from the Company is covered by insurance;

(o)             consent to any assessment or statement of audit changes proposed by the Internal
Revenue Service or any state or local authority which would result in the altering of any amount entered on a tax
return of the Company by more than $100,000;

 (p) do any act in contravention of this Agreement;



(q)             cause the Company to make or revoke any of the elections referred to in
Sections 108, 704, 709, 754 or 1017 of the Code or any similar provisions enacted in lieu thereof, or in any other
Section of the Code;

(r)              incur expenses not set forth in an approved Operating Budget (other than Non-
Discretionary Expenses and Emergency Expenses) if the aggregate amount of such expenses exceeds five percent
(5%) of all expenses in the approved Operating Budget in any Fiscal Year;

(s)             incur any expense or increase a line item expense (other than Non-Discretionary
Expenses and Emergency Expenses) in the approved Operating Budget by more than ten percent (10%) of such
line item expense in any Fiscal Year;
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 (t) prepaying all or part of any indebtedness of the Company; or

(u)             make any capital calls for additional Capital Contributions other than (i) as
contemplated in the approved Operating Budget, (ii) for Emergency Expenses or Non-Discretionary Expenses or
(iii) as permitted pursuant to Section 3.4(r) or Section 3.4(s).

Prior to the Property Owner entering into any Major Lease, or any extension, renewal, or expansion of any Major
Lease, the Managing Member shall deliver written notice thereof to the GDC Members, which notice shall request
the consent of the GDC Members to such Major Lease or such extension, renewal or expansion of a Major Lease,
as the case may be, and include a copy of such lease, extension, renewal or expansion agreement. The consent of
the GDC Members shall not be unreasonably withheld, delayed or conditioned. In the event the GDC Members do
not respond to such request within five (5) days of delivery of the Property Owners written notice, the GDC
Members’ consent to such Major Lease or such extension, renewal or expansion of a Major Lease, as the case may
be, shall be deemed irrevocably given.

SECTION 3.5 Expenses.

(a)             The Company shall be responsible for and shall pay all Company Expenses except to
the extent that there are not sufficient funds of the Company to pay such Company Expenses. As used herein, the
term “Company Expenses” means all expenses or obligations of the Company (i) that have been incurred by the
Managing Member or any Affiliate of the Managing Member on behalf of the Company and (ii) that are (A) Non-
Discretionary Expenses or Emergency Expenses, (B) line item expenditures in an Operating Budget or (C)
authorized pursuant to Section 3.4 or permitted pursuant to Section 3.4(r) or Section 3.4(s). If the funds of the
Company are at any time insufficient to pay Company Expenses in accordance with the Operating Budget, the
Managing Member shall have the right to require that the Members make additional Capital Contributions to the
extent of such deficiency.

(b)             Except as otherwise expressly provided in this Agreement or as specifically approved
by the Members, Company Expenses shall not include the general overhead of the Managing Member or its
Affiliates or salaries of any of its employees.

SECTION 3.6 Books and Records; Accounting Method.  

(a)             The Managing Member shall keep or cause to be kept at the address of the Managing
Member (or at such other place as the Managing Member shall advise the Members in writing) full and accurate
books and records of the Company. Such books and records shall be available, upon reasonable advance notice to
the Managing Member, for inspection and copying at reasonable times during business hours by the Members or
their duly authorized representatives.

(b)             The Company’s books of account shall be kept in conformity with generally accepted
accounting principles, except to the extent any Member requires different reporting, in which case such Member
shall pay the incremental cost of such reporting.
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SECTION 3.7 Tax Elections. The Company shall file its tax returns as a partnership for federal,

state and local income and other tax purposes. The Managing Member shall prepare and file the tax returns
required to be filed by the Company or shall cause such tax returns to be prepared and filed; provided, however,
that with respect to any tax returns of the Company or any Affiliate with respect to a taxable period ending on or
prior to the Closing Date, the GDC Members shall be responsible for the preparation of such tax returns at its cost



and subject to the reasonable review and comment rights of the Managing Member. The Managing Member shall
file such tax returns if they are prepared in accordance with law and do not contain any tax return position
inconsistent with prior practice of the Company that may adversely affect the non-GDC Members. No settlement
of any material tax issue involving the Company shall be made by the Managing Member without the consent of a
Super Majority of the Members, unless such issue pertains to an item not affecting the tax position of the
Members. The Managing Member, at the request of the Members holding a majority of the Percentage Interests of
the Company, shall make an election to adjust the basis of the property of the Company under Code Section 754.

SECTION 3.8 Tax Matters Member.

(a)             The Managing Member is hereby designated as the “tax matters partner” of the
Company as defined in Section 6231 of the Code, and any successor provisions (the “Tax Matters Member”).

(b)             The Tax Matters Member shall give prompt notice to the Members of (i) the receipt
by the Tax Matters Member of written notice that a federal, state or local taxing authority intends to examine the
Company’s income tax returns for any year, (ii) receipt by the Tax Matters Member of written notice of a final
Company administrative adjustment under Code Section 6223 and (iii) receipt of any request by the Tax Matters
Member from the Internal Revenue Service for waiver of any applicable statute of limitations with respect to any
tax return of the Company. In performing its role as “tax matters partner”, the Tax Matters Member shall have veto
and approval rights with respect to any material decision, provided, however, the Tax Matters Member shall not
take any action adverse to the GDC Members without the prior written consent of the GDC Members.

SECTION 3.9 Reliance by Third Parties. Persons dealing with the Company are entitled to rely
conclusively upon the power and authority of the Managing Member herein set forth.

SECTION 3.10 Refinancing.

(a)           The GDC Members (for purposes of this Section 3.10, the “Financing Member”) shall
have the right, at any time and from time to time, to submit to the other Members a draft term sheet (the “Loan
Term Sheet”), which may be a bona fide offer from a third-party lender or a proposed term sheet prepared by or for
the Financing Member, which shall set forth the following information as to the Company (i) incurring new or
additional indebtedness secured by the Property or (ii) renewing, replacing or refinancing any indebtedness
secured by the Property (each a “Debt Event”): (A) the principal amount of the proposed loan, (B) the rate of
interest, whether fixed or floating, for the proposed loan, (C) the term of the
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proposed loan, (D) the points or fees to the lender in connection with the proposed loan (“Loan Fees”), (E) any
contributions of capital required in connection with the proposed loan, (F) any prepayment penalties or similar
costs anticipated to be incurred in connection with the prepayment of the existing loan, (G) the amortization, if
any, of the proposed loan, (H) brokerage commissions, if any, to be incurred in connection with the proposed loan
and (I) other material terms of the proposed loan and such additional terms as the Financing Member may deem to
be appropriate.

(b)           Any Debt Event must comply with the following conditions: (i) the loan shall be non-
recourse to any Member other than (A) a non-recourse carve-out guaranty customarily granted in similar types of
financings, which shall be provided solely by the Managing Member, subject to contribution and indemnity among
the Members for the acts of any particular Member or its agents, pursuant to the lender’s customary industry
standard form, as reasonably negotiated, and (B) an environmental indemnity in favor of such lender which shall
be executed and delivered jointly and severally by all of the Members, subject to contribution and indemnity
among the Members for the acts of any particular Member or its agents, pursuant to the lender’s customary
industry standard form, as reasonably negotiated (such guaranty, non-recourse carve out and environmental
indemnity and agreement, collectively, the “Ancillary Documents”), (ii) to the extent available at market terms, the
principal amount of such indebtedness shall equal or exceed the principal amount of the indebtedness that has been
renewed, replaced or refinanced, if any, and (iii) the principal amount of all indebtedness secured by the Property
upon the effectiveness of such Debt Event shall not exceed seventy five percent (75%) of the value of the Property,
as determined by the lender(s) of such indebtedness at the time of such effectiveness (such indebtedness,
“Approved Debt”).

(c)           Within twenty (20) days after receipt of the Loan Term Sheet (such 20-day period, the
“Term Sheet Period”), the other Members shall respond to the Financing Member that either (i) it accepts the terms
of the loan as set forth in the Loan Term Sheet, or (ii) it has obtained a term sheet from a bona fide third-party
institutional lender (A) satisfying all of the conditions required to be Approved Debt and containing no less
favorable lender requirements or conditions with respect to assumption, transfer and substitution rights or other
terms that might differ between a portfolio-type lender and a conduit-type lender, and (B) acknowledging that the
provisions of such term sheet in no manner binds the Company (the “Alternate Term Sheet”), and that all of the
other terms set forth in the Alternate Term Sheet are the same as set forth in the Loan Term Sheet except that the
Effective Rate set forth in the Alternate Term Sheet shall be at least ten (10) basis points lower than the Effective
Rate set forth in the Loan Term Sheet (but the interest rate must be of the same type (i.e., fixed or floating) as set
forth in the Loan Term Sheet) (the “Superior Term Sheet”). Notwithstanding any other provision hereof, in
connection with obtaining or attempting to obtain an Alternate Term Sheet, no Member may indicate that it
represents or can bind the Company with respect to any term sheet or otherwise. Failure by the other Member to
respond within the Term Sheet Period shall be deemed to be an election by the other Members to accept the Loan



Term Sheet. The Company and each Member shall provide reasonable cooperation as requested by the Financing
Member or any other Member, as the case may be, in the obtaining of a Loan Term Sheet or an Alternate Term
Sheet, respectively, from a third party lender. For purposes hereof, the term “Effective Rate” shall mean the sum of
(I) the rate of interest set forth in the Loan Term Sheet, plus (II) the Loan Fees divided by the number of years of
the term of the proposes loan (rounded to the nearest full year, if applicable).
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(d)           Upon the earliest to occur of (x) the Financing Member reasonably determining

whether or not the Alternative Term Sheet meets the requirements set forth in Section 3.10(c) as a Superior Term
Sheet, (y) the first date on which all the other Members have responded to the Financing Member that the Loan
Term Sheet is acceptable, and (z) the expiration of the Term Sheet Period without receipt of a response from the
other Members, the Financing Member shall proceed with reasonable diligence to effectuate the financing on the
terms provided in the Loan Term Sheet or, in the event the Financing Member so determines that it is a Superior
Term Sheet, the Alternative Term Sheet. Thereafter, all Members, including the Managing Member, shall
cooperate with the Financing Member to consummate the loan transaction for the Approved Debt as so determined
by the Financing Member, including the provision of any information or documentation reasonably requested,
and the execution of the Ancillary Documents, if and as applicable, and any customary and reasonable document
required in connection with such Approved Debt. Except in connection with obtaining an Alternate Term Sheet, no
Member other than the Financing Member shall initiate any discussions or negotiations with any lender regarding a
Debt Event, and the other Members shall promptly refer any inquiries or proposals received thereby from a
potential lender to the Financing Member.

SECTION 3.11 Removal of the Managing Member.

(a)           In the event of (i) fraud, gross negligence or willful misconduct of the Managing
Member, (ii) any breach by the Managing Member of any of its material obligations under this Agreement that
remains uncured for thirty (30) days after delivery of notice thereof to the Managing Member by any other
Member, (iii) upon the liquidation, dissolution, or Bankruptcy of the Managing Member, (iv) while an ARA
Member is the Managing Member, the termination of the Management Agreement or (vi) a Change of Control,
the Managing Member may be removed by written notice (a “Removal Notice”) from all of the Members (other
than such Managing Member).

(b)           Upon the removal of the Managing Member pursuant to Section 3.11(a), the
Managing Member shall continue to hold its Interest and shall become a Member and (ii) the Managing Member
may be replaced by a Person selected by the Members other than the Managing Member.

(c)           The removal of the Managing Member pursuant to Section 3.11(a) is not the
exclusive remedy of the Company or the Members for any fraud, gross negligence or willful misconduct by the
Managing Member.

SECTION 3.12 Withdrawal of the Managing Member. Except as otherwise provided in this
Article III, the Managing Member may not withdraw from the Company prior to its dissolution.

SECTION 3.13 Duties of Care of Managing Member. The Managing Member shall discharge its
duties in a professional manner as provided for in this Agreement and shall have a duty of loyalty to the Company.
The Managing Member, on behalf of the Company, shall in good faith use all reasonable efforts to implement all
Major Decisions approved by the Members, enforce agreements entered into by the Company, and conduct the
ordinary business and affairs of the Company in accordance with good industry practice and this Agreement. The
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Managing Member shall devote such time as is reasonably necessary or appropriate to perform its duties hereunder
properly.

SECTION 3.14 Meetings of Members.

(a)           Meetings. Meetings of the Members may be called by the Managing Member or by
any other Member or Members holding at least twenty-five percent (25%) Interest Percentage at any time by
delivering at least two (2) Business Days’ prior notice thereof to the other Members to discuss such matters
regarding Company business as the Members may elect.

(b)           Procedure. Each Company meeting shall be held at the offices of the Managing
Member, unless the Members otherwise agree. Attendance of a Person at a meeting shall constitute a waiver of
notice of such meeting, unless such Person attends the meeting for the purpose of objecting to the transaction of
any business on the ground that the meeting is not lawfully called or convened. A Person may vote at such
meeting by written proxy executed by that Person and delivered to the Managing Member or a Member. A proxy



shall be revocable unless it is stated to be irrevocable. Any action required or permitted to be taken at such
meeting may be taken without a meeting, without prior notice, and without a vote if a consent or consents in
writing setting forth the action so taken is signed by the Managing Member and the Members that would be
necessary to take the action at a meeting at which all Members were present and voted. Any meeting may take
place by means of telephone conference, video conference, or similar communication equipment by means of
which all Persons participating therein can hear each other. Whenever the Managing Member (or any Member)
desires to take any proposed action which requires the approval of one or more of the Members in accordance
with this Agreement and the Managing Member (or such Member, as applicable) seeks and requests such
approval without a meeting, then the Managing Member (or such Member, as applicable) shall give written notice
thereof to the applicable Members, describing such proposed action in sufficient detail to enable such Members to
exercise an informed judgment with respect thereto. As soon as practicable thereafter, each non-requesting
Member shall give the Managing Member (or the requesting Member, as applicable) written notice that such
Member either approves or disapproves the proposed action. If any Member fails to respond (as provided herein)
on or before the fifteenth (15th) Business Day following the receipt of such written notice of any such action
proposed by the Managing Member (or the other Member, as applicable), then such non-responding Member
shall be conclusively presumed to have approved such action.

SECTION 3.15 Managing Member Affiliate Agreements. Notwithstanding any other provision
hereof, in the event that (a) there is a breach by the Managing Member or any Affiliate thereof of the terms of any
agreement relating to the Property (including the Management Agreement) between or among the Company or any
subsidiary thereof that is controlled by the Managing Member or an Affiliate thereof, on the one hand, and the
Managing Member or any Affiliate thereof, on the other hand, and (b) the Managing Member (or any Affiliate of
the Managing Member that controls a subsidiary of the Company) fails to enforce the rights and remedies of the
Company or any such subsidiary, as applicable, with respect to such breach in a commercially reasonable manner,
then the GDC Members shall have the right, with respect to such breach, to exercise the rights and remedies of the
Company or any such
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subsidiary under any such contract or agreement, in a commercially reasonable manner, provided that prior to
exercising such right (a) the GDC Members deliver written notice (such notice, “Action Notice”) of such breach to
the Managing Member, which written notice shall set forth in reasonable detail the course of conduct the GDC
Members reasonably believes is in the best interest of the Company with respect to such breach, and (b) the
Managing Member fails to either cure the alleged breach or initiate such course of conduct in a manner reasonably
acceptable to the GDC Members within thirty (30) days of its receipt of the Action Notice.

 
ARTICLE IV
OFFICERS

SECTION 4.1 Officers.

(a)           General. The officers of the Company (“Officers”) shall be designated by the
Managing Member and shall consist of at least a President, a Vice President and a Secretary. The Managing
Member may also choose one or more Vice Presidents and Assistant Secretaries. Any number of offices may be
held by the same person. The Managing Member may appoint such other Officers and agents as it shall deem
necessary or advisable who shall hold their offices for such terms and shall exercise such powers and perform
such duties as shall be determined from time to time by the Managing Member. Except as specifically approved
by the Members, the Officers shall not receive salaries from the Company or the Property Owner, except to the
extent that such compensation is received by such Officers for their work for the management company. The
Officers of the Company shall hold office until their successors are chosen and qualified. Any Officer may be
removed at any time, with or without cause, by the Managing Member. Any vacancy occurring in any office of
the Company shall be filled by the Managing Member. The initial Officers of the Company designated by the
Managing Member are listed on Schedule B attached hereto.

(b)           President. The President shall be the chief executive officer of the Company, shall be
responsible for the general and active management of the business of the Company and shall see that all orders
and resolutions of the Managing Member are carried into effect. The President or any other Officer authorized by
the President or the Managing Member shall execute all bonds, mortgages and other contracts, except: (i) where
required or permitted by law or this Agreement to be otherwise signed and executed, and (ii) where signing and
execution thereof shall be expressly delegated by the Managing Member to some other Officer or agent of the
Company.

(c)           Vice President. In the absence of the President, or in the event of the President’s
inability to act, the Vice President, if any (or in the event there be more than one Vice President, the Vice
Presidents in the order designated by the Managing Member, or in the absence of any designation, then in the
order of their election), shall perform the duties of the President, and when so acting, shall have all the powers of
and be subject to all the restrictions upon the President. The Vice Presidents, if any, shall perform such other
duties and have such other powers as the Managing Member may from time to time prescribe.

 
 



- 16 -
 

 
(d)           Secretary and Assistant Secretary. The Secretary shall be responsible for filing legal

documents and maintaining records for the Company. The Secretary shall attend all meetings of the Managing
Member and record all the proceedings of the meetings of the Company in a book to be kept for that purpose and
shall perform like duties for the standing committees when required. The Secretary shall give, or shall cause to be
given, notice of all meetings of the Managing Member, if any, and shall perform such other duties as may be
prescribed by the Managing Member or the President, under whose supervision the Secretary shall serve. The
Assistant Secretary, or if there be more than one, the Assistant Secretaries in the order determined by the
Managing Member (or if there be no such determination, then in order of their election), shall, in the absence of
the Secretary or in the event of the Secretary’s inability to act, perform the duties and exercise the powers of the
Secretary and shall perform such other duties and have such other powers as the Managing Member may from
time to time prescribe.

(e)           Officers as Agents. The Officers, to the extent of their powers set forth in this
Agreement, or otherwise vested in them by action of the Managing Member not inconsistent with this Agreement,
are agents of the Company for the purpose of the Company’s business and the actions of the Officers taken in
accordance with such powers shall bind the Company.

(f)            Duties of Officers. Except to the extent otherwise provided herein, each Officer shall
have a fiduciary duty of loyalty and care similar to that of directors and officers of business corporations
organized under the General Corporation Law of the State of New York.

ARTICLE V
CAPITAL CONTRIBUTIONS

SECTION 5.1 Initial Capital Contributions. As of the date hereof, the Capital Contributions of
each of the Members are as reflected on the books and records of the Company. The capital account balances of
the Members as of the date hereof are set forth on Schedule A.

SECTION 5.2 Future Capital Contributions. In the event the Company requires additional
working capital and is unable to obtain financing on commercially reasonable terms, as determined by the
Managing Member, the Managing Member may, after obtaining the consent of the Members holding a Super-
Majority of the Percentage Interests of the Company if required pursuant to Section 3.4 hereof, from time to time
request in the manner hereinafter provided in this Section 5.2 that the Members make capital contributions in
excess of such Member’s Initial Capital Contributions (each a “Capital Contribution” and collectively, the “Capital
Contributions”), in amounts equal to the product of such Member’s then current Interest Percentage, multiplied by
the amount required. If it is so determined that a Capital Contribution is required, the Managing Member may issue
a capital call to the Members in the form of a written notice requesting that each Member fund its Interest
Percentage of such amount within twenty (20) business days following delivery of such capital call (the “Funding
Period”) and each Member shall fund its share of such amount directly to the Company by an irrevocable and
unconditional wire transfer of immediately available funds pursuant to the wire transfer instructions for the
Company contained in such capital call. If the Managing Member issues a notice requesting Capital Contributions,
the Managing Member, at the same time the notice is
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given, shall deposit its required portion of the requested amount into the Company’s operating account and provide
evidence thereof to the other Members. When all Members have made such Capital Contributions, the Managing
Member shall utilize such funds for the applicable expenses. The failure of a Member to make a Capital
Contribution as described above shall give the other contributing Member(s) the right to make a Member Loan as
provided in Section 5.4.

SECTION 5.3 Emergency and Non-Discretionary Capital Calls. Notwithstanding the foregoing,
the Managing Member shall have the right to call for an additional Capital Contribution by the Members without
the consent of any Member if the Managing Member determines that additional Capital Contributions are required
for Emergency Expenses or Non-Discretionary Expenses and are not otherwise provided for in the Operating
Budget (including Reserves). The Managing Member shall give notice to the Members of the nature and amount of
any Emergency Expense or Non-Discretionary Expense promptly after the incurrence thereof.

SECTION 5.4 Failure to Fund Capital Contributions. If a Member (a “Defaulting Member”)
does not fully fund its Interest Percentage of any required Capital Contribution within the Funding Period, then the
Member funding its Interest Percentage of such required Capital Contribution (hereinafter referred to as a
“Contributing Member”) may within twenty (20) business days after expiration of the Funding Period (the
“Election Period”) deliver notice to the Defaulting Member that such Contributing Member has elected to lend all
or a portion of the amount to be contributed by the Defaulting Member (the “Failed Contribution Amount”) to the
Defaulting Member and shall delivering an amount equal to the Failed Contribution Amount directly to the
Company within ten (10) business days of delivery of such notice (a Contributing Member that elects to make a
Member Loan shall be referred to herein as an “Electing Contributing Member”). The amount equal to the Failed



Contribution Amount shall be treated as a loan (a “Member Loan”) by the Electing Contributing Member to the
Defaulting Member and a capital contribution by the Defaulting Member to the Company. Such Member Loan
shall (a) bear interest at fifteen (l5%) percent per annum, (b) be payable in full eighteen (18) months after the date
of issuance (such l8-month anniversary, the “Member Loan Maturity Date”) and (c) be repaid, both principal and
interest, by the Defaulting Member and by the Company on behalf of the Defaulting Member to the Electing
Contributing Member (and any such payment shall be treated for purposes of Article VI as having been distributed
to the Defaulting Member) from all funds otherwise distributable to the Defaulting Member pursuant to this
Agreement, and no amounts may be distributed to the Defaulting Member pursuant to this Agreement (and shall
instead be distributed to the Electing Contributing Member and applied against the Member Loan) until the
Member Loan and all accrued interest thereon is paid in full. If the Member Loan is not repaid in full on or prior to
the Member Loan Maturity Date, then the Electing Contributing Member shall have the irrevocable right,
exercisable at any time after the Member Loan Maturity Date, to convert the Member Loan into a Capital
Contribution of the Electing Contributing Member. On the last day of the Election Period and, in the event that a
Contributing Member makes a Member Loan, upon the conversion of such Member Loan:

(i)             the Interest Percentage of such Defaulting Member shall be reduced by a number of
percentage points (the “Reduction Amount”) so as to equal the product of a fraction, the numerator of
which is (A) the amount of the Deemed Capital Contributions of such Defaulting Member and the
denominator of which is (B) the product of the
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aggregate amount of all Deemed Capital Contributions multiplied by one hundred fifty (120%) percent;
and

(ii)            the Electing Contributing Member’s Interest Percentage or, if there is no Electing
Contributing Member, the Contributing Member’s Interest shall be increased by the Reduction Amount.

Any Member that shall be a Defaulting Member shall during the pendency of such default lose all right to
participate in the management of the Company (including, without limitation, the right to vote on any Company
decisions) and all other rights and privileges of a Member pursuant to this Agreement, except for the right to
receive such Member’s Interest in profits, losses, allocations and distributions hereunder. For the purpose of this
Section 5.4, the “Deemed Capital Contributions” of (a) the ARA Member shall be $5,661,350 and the GDC
Members shall be $19,817,271, as of the date hereof, and (b) shall be increased by the amount of any additional
Capital Contributions made by such Members after the date hereof.

ARTICLE VI
DISTRIBUTIONS, CAPITAL ACCOUNTS AND ALLOCATIONS

SECTION 6.1 Distributions.

(a)            The Managing Member shall cause the Company, to the extent of Distributable Cash,
to make distributions in cash to the Members pro rata in accordance with their respective Interest Percentages.

(b)           The Managing Member shall determine and distribute Distributable Cash promptly
after the Company receives such proceeds.

(c)             Notwithstanding anything in this Agreement to the contrary, the Company shall make
no distributions except to the extent permitted under the Act.

(d)             In instances where a Member does not fund a required Capital Contribution in
accordance with Section 5.3 and the Contributing Member elects to fund its respective share as a Capital
Contribution and make a Member Loan for the Failed Contribution Amount (which shall be treated as a loan by
the Contributing Member to the Defaulting Member and as a Capital Contribution by the Defaulting Member to
the Company), then all funds that would otherwise be distributed to the Defaulting Member shall instead be
distributed to the Contributing Member and applied against the Member Loan until the Member Loan and all
accrued interest thereon is paid in full.

SECTION 6.2 Capital Accounts. (a) There shall be established for each Member on the books
and records of the Company an account (a “Capital Account”), which shall initially be $5,661,350 for the ARA
Member and $19,817,271 for the GDC Members and which shall be adjusted as follows:

(i)             The amount of cash (or the fair market value of other property as reasonably
determined by the Members, net of any liabilities assumed or taken subject to
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by the Company) contributed or deemed contributed to the Company by each Member shall be credited to
the Capital Account of such Member.

(ii)            The amount of cash (or the fair market value of other property as reasonably
determined by the Members, net of any liabilities assumed or taken subject to by the Members)
distributed or deemed distributed by the Company to each Member shall be debited against the Capital
Account of such Member.

(iii)           The Net Income and Net Loss of the Company (and the items entering into the
determination thereof) allocated to each Member pursuant to this Article VI shall be credited to and
debited against, respectively, the Capital Account of such Member.

(b)           If all or any portion of a Interest is transferred in accordance with this Agreement, the
transferee shall succeed to the Capital Account of the transferor to the extent it relates to the transferred Interest
or portion thereof.

(c)           The provisions of this Agreement relating to the maintenance of Capital Accounts are
intended to comply with applicable Regulations under Code Section 704 and to provide for allocations which
have “substantial economic effect” within the meaning of those Regulations or, in the case of allocations
attributable to nonrecourse indebtedness, which are deemed pursuant to those Regulations to be in accordance
with the Members’ Interests. Subject to Section 6.4, the provisions of this Agreement shall be interpreted and
applied in a manner consistent with this intention. Moreover, in determining the amount of any liability for
purposes hereof, Code Section 752 and the Regulations thereunder shall be applied insofar as relevant. In the
event the Managing Member shall determine that it is prudent to modify the manner in which the Capital
Accounts, or any debits or credits thereto, are computed in order to comply with such Regulations, the Managing
Member may make such modification, subject to Section 6.4 and provided that no such modification that has a
material adverse effect upon any Member shall be made without that Member’s consent.

SECTION 6.3 Allocations of Net Income and Net Loss.

(a)           Net Income. Except as otherwise provided in this Article VI, Net Income for each
Fiscal Year shall be allocated to the Members in proportion to their respective Interest Percentages.

(b)           Net Loss. Except as otherwise provided in this Article VI, Net Loss for each Fiscal
Year shall be allocated among the Members in proportion to their Interest Percentages.

SECTION 6.4 Other Allocations.

(a)           Regulatory Allocations. The following special allocations shall be made in the
following order:

(i)             Notwithstanding any other provision of Article VI, if there is a net decrease in
“partnership minimum gain” or “partner nonrecourse debt minimum gain” (as defined in applicable
Regulations under Code Section 704 for any Fiscal Year, then items
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of Company income and gain for such year (and, if necessary, subsequent years) shall be specially
allocated among the Members in accordance with requirements of such Regulations. This Section 6.4(a)
(i) is intended to comply with the “minimum gain chargeback” and “partner nonrecourse debt minimum
gain chargeback” requirements of such Regulations and shall be interpreted consistently therewith.

(ii)            If any Member unexpectedly receives any adjustments, allocations or distributions
described in Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5) or (6), items of Company income and gain
shall be specially allocated to such Member in accordance with the requirements of Regulation Section
1.704-1(b)(2)(ii)(d). This Section 6.4(a)(ii) is intended to comply with the “qualified income offset”
provision of such Regulations and shall be interpreted consistently therewith.

(iii)           “Nonrecourse deductions” (within the meaning of Regulations under Section 704 of
the Code) shall be allocated in accordance with the Members’ Interest Percentages and “partner
nonrecourse deductions” (within the meaning of Regulations under Section 704 of the Code) shall be
allocated to the Member who bears the risk of loss for the member nonrecourse debt that gives rise to
such deductions.

(iv)          If for any Fiscal Year the Company has a Net Loss and the allocation of such Net Loss
would otherwise give rise to a negative Capital Account balance for any Member in excess of such
Member’s share of “partnership minimum gain” (as defined in applicable regulations under Code Section
704), then that portion of such excess, to the extent otherwise allocable to any such Member, shall be
allocated entirely to the Managing Member.

 (b) Other Allocation Rules.



(i)             To the extent required by Code Section 704 and the Regulations thereunder, income,
gain, loss, deduction and credit with respect to any property shall, solely for tax purposes (and not for
purposes of maintaining the Capital Accounts hereunder), be allocated among the Members so as to take
account of any variation between the adjusted basis of such property for federal income tax purposes and
its 704(c) Value. Any elections or other decisions relating to such allocation shall be made by the
Members. “704(c) Value” means, with respect to any Company asset, the adjusted basis for federal
income tax purposes of such asset, adjusted as of the following times to equal its gross fair market value
(as determined by the Managing Member in its discretion): (a) the acquisition of an additional Interest by
any new or existing Member in exchange for more than a de minimis (as that term is used in Regulation
Section 1.704-1(b)(2)(iv)(f)) Capital Contribution; (b) the distribution by the Company to a Member of
more than a de minimis amount of Company property or money if the Managing Member determines in
its discretion that such adjustment is necessary or appropriate to reflect the economic interests of the
Members in the Company; and (c) the liquidation of the Company for federal income tax purposes within
the meaning of Regulation Section 1.704(b)(2)(ii). In making such allocations the Company shall use the
traditional method with limited curative allocations as provided pursuant to Treasury Regulation Section
1.704-3(c). The Members intend that such curative allocations shall be made in such a
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manner that the Members will be allocated depreciation and amortization for tax purposes in equivalent
amounts, to the closest extent possible, to such amounts with respect to each contributed asset as each
Member would have received had it continued to hold the asset directly (without consideration of any
depreciation or amortization attributable to improvements incurred with respect to any such asset
subsequent to its contribution to the Company). Distributions during the course of any Fiscal Year shall
be on account of the Net Income for that Fiscal Year to the extent of such Net Income.

(ii)            Items of deduction attributable to any costs or expenditures incurred and ultimately
borne by one Member shall be specially allocated by the Managing Member to such Member.

 (iii) Tax Withholding.

(A)          The Managing Member is authorized and directed to cause the Company to
withhold from or pay on behalf of any Member the amount of federal, state, local or foreign
taxes that the Managing Member, after consultation with such Member, reasonably believes the
Company is required to withhold or pay with respect to any amount distributable or allocable to
such Member pursuant to this Agreement, including, without limitation, any taxes required to be
paid by the Company pursuant to Code Sections 1441, 1442, 1445 or 1446 and any taxes
imposed by any state or other taxing jurisdiction on the Company as an entity or a Member
individually. Without limiting the foregoing, the Managing Member shall cause the Company to
withhold (and remit to the appropriate government authority), from amounts otherwise
distributable to a Member, any such taxes.

(B)          If the Company is required to withhold and pay over to taxing authorities
amounts on behalf of a Member exceeding available amounts then remaining to be distributed to
such Member, such payment by the Company shall constitute a loan to such Member that is
repayable by the Member on demand of the Managing Member, together with interest at the
applicable federal rate determined from time to time under Code Section 7872(f)(2) or the
maximum rate permitted under applicable law, whichever is less, calculated upon the
outstanding principal balance of such loan as of the first day of each month. Any such loan shall
be repaid to the Company, in whole or in part, as determined by the Managing Member in its
sole discretion, either (i) out of any distributions from the Company which the Member is (or
becomes) entitled to receive, or (ii) by the Member in cash (said Member bearing all of the
Company’s costs of collection, including reasonable attorney’s fees, if payment is not remitted
promptly by the Member after such a demand for payment).

(C)          Each Member agrees to cooperate fully with all efforts of the Company to
comply with it’s tax withholding and information reporting obligations and agrees to provide the
Company with such information as the Managing Member may reasonably request from time to
time in connection with such obligations.1
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(c)             Code Section 514(c)(9)(B)(vi) Limitation. Notwithstanding anything to the contrary

in this Agreement, if any allocation otherwise required would cause the Company’s allocations to violate Section
514(c)(9)(B)(vi) of the Code (taking into account its incorporation by reference of the “substantial economic
effect” requirement of Section 704(b)(2) of the Code), then the Managing Member may, in its reasonable



discretion, subject to Section 514(c)(9)(B)(vi) of the Code, adjust allocations as may be necessary to conform
with the intent of this Agreement.

SECTION 6.5 Tax Allocations. All items of income, gain, loss, deduction or credit of the
Company shall be allocated among the Members for federal income tax purposes in a manner consistent with the
allocation of the corresponding items to the Members under the other provisions of this Article VI.

SECTION 6.6 Setoff and Withholding of Certain Amounts. Notwithstanding anything else
contained in this Agreement, the Managing Member may in its discretion set off against, or withhold from, any
distribution to any Member pursuant to this Agreement, the following amounts:

(a)           any amounts due from such Member to the Company or the Managing Member
pursuant to this Agreement to the extent not otherwise paid; and

(b)           any amounts required to pay or reimburse (x) the Company for the payment of any
withholding or other taxes properly attributable to such Member and legally required to be paid by the Company
or (y) the Managing Member for any advances made by the Managing Member for such purpose.

Any amounts so set off or withheld pursuant to this Section 6.6 shall be applied by the
Managing Member to discharge the obligation in respect of which such amounts were withheld. All amounts set
off or withheld either pursuant to this Section 6.6 or pursuant to the Code or any provision of any state or local tax
law attributable to any Member shall be treated as amounts distributed to such Member for all purposes under this
Agreement.

SECTION 6.7 Withdrawal and Return of Capital. Except as specifically provided in this
Agreement, a Member shall not have any right to demand the return of any Capital Contribution or to withdraw
any portion of Company capital. If the Distributable Cash remaining upon dissolution of the Company after the
payment or discharge of Company Expenses is insufficient to return any Member’s Unreturned Capital, the
Member shall have no recourse against any of the Members or against the Company.

ARTICLE VII
REPORTS TO THE MEMBERS

SECTION 7.1 Reports.

(a)             The books of account and records of the Company shall be audited as of the end of
each Fiscal Year by the Company’s independent public accountants. All reports provided to the Members
pursuant to this Section 7.1 shall be prepared in conformity with generally accepted accounting principles. The
Company’s independent public accountants shall
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be a nationally recognized independent certified public accounting firm selected by a Super Majority of the
Members.

(b)             Within 60 days after the end of each of the first three fiscal quarters, the Managing
Member shall prepare and mail to each Person who was a Member during such quarter an unaudited report setting
forth as of the end of such fiscal quarter:

(i)             a balance sheet of the Company ;

(ii)            an income and expense statement of the Company(with Operating Budget variance
explanations), and statements of cash flow of the Company (with Operating Budget variance
explanations), for such fiscal quarter and detailing fees paid to Affiliates of the Managing Member; and

(iii)           a status report of the Company’s assets (which report shall include occupancy
percentages, leasing activity, a comparison of actual results to the budget for each Company asset) and
activities during such fiscal quarter, including summary descriptions of Company assets acquired and
disposed of by the Company, expenditures for renovation and construction, and amounts withheld for
expenses or reserves upon Disposition (or the tax-deferred exchange) of a Company asset during such
fiscal quarter.

(c)             Within 120 days after the end of each Fiscal Year, the Managing Member shall
prepare (or cause to be prepared) and mail to each Member, an audited report setting forth as of the end of such
Fiscal Year:

(i)             a balance sheet of the Company,

(ii)            an income and expense statement of the Company (with Operating Budget variance
explanations), a cash flow statement of the Company (with budget variance explanations) for such Fiscal
Year, and



(iii)             a statement of each Member’s Capital Account.

(d)             Each Member agrees that it will not, and it will cause its employees, representatives
and advisors not to, disclose the information in any reports issued pursuant to this Section 7.1 to any Person other
than its professional advisors or lenders without the prior written consent of the Members; provided that each
Member may make such disclosures as it reasonably believes may be required by law, regulation or rule of any
governmental authority or in conjunction with any litigation proceeding.

(e)             After the end of each Fiscal Year, the Managing Member shall cause the Company’s
independent certified public accountants to prepare and transmit, as promptly as possible, and in any event (i)
within 120 days of the close of the Fiscal Year, a federal income tax form K-1 for each Member, and (ii) within
150 days of the close of the Fiscal Year, a copy of the Company’s return filed for federal income tax purposes and
a report setting forth in sufficient detail such transactions effected by the Company during such Fiscal Year as
shall enable each Member to prepare its federal income tax return, if any. The Managing Member shall mail such
materials to (i) each Member and (ii) each former Member (or its successors,
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assigns, heirs or personal representatives) who may require such information in preparing its federal income tax
return.

ARTICLE VIII
EXCULPATION AND INDEMNIFICATION

SECTION 8.1 Exculpation and Indemnification.

(a)             Notwithstanding anything to the contrary in this Agreement, the Managing Member,
its members and Affiliates and its and their directors, officers, shareholders, members, trustees and employees
(individually and respectively, a “Released Party”) shall not be liable to the Company or to the Members for any
losses, claims, damages or liabilities arising from any act or omission performed or omitted by such Released
Party arising out of or in connection with this Agreement or the Company’s business or affairs, except for (i) any
such loss, claim, damage or liability attributable to fraud, gross negligence or willful misconduct or material
breach of its obligations under this Agreement; or (ii) any such loss, claim, damage or liability attributable to or
arising out of or as a result of, any Released Party’s position as an officer, director, trustee or controlling
shareholder of the Managing Member or with respect to actions taken or omitted to be taken by them in such
capacity.

The Managing Member shall, to the fullest extent permitted by applicable law, indemnify,
defend and hold harmless the Company and the Members against any losses, claims, damages or liabilities to
which the Company or the Members may become subject in connection with (i) the fraud, gross negligence or
willful misconduct of a Released Party or material breach of its obligations under this Agreement, or (ii) actions or
omissions of any Released Party relating to their positions as executive officers, trustees, directors or controlling
shareholders of ARA or actions taken or omitted to be taken by them in such capacity.

(b)             The Company shall, to the fullest extent permitted by applicable law, indemnify,
defend and hold harmless each Released Party against any losses, claims, damages or liabilities to which such
Released Party may become subject in connection with any matter arising out of or in connection with this
Agreement or the Company’s business or affairs, except for any such loss, claim, damage or liability attributable
to the fraud, gross negligence, willful misconduct or Event of Default of such Released Party or material breach
of its obligations under this Agreement or as a result of any Released Party’s position as an officer, trustee,
director or controlling stockholder of the Managing Member or with respect to actions taken by or omitted to be
taken by any Released Party in such capacity. If any Released Party becomes involved in any capacity in any
action, proceeding or investigation in connection with any matter arising out of or in connection with this
Agreement or the Company’s business or affairs, the Company shall reimburse such Released Party for its legal
and other expenses (including the cost of any investigation and preparation) as they are incurred in connection
therewith, provided that such Released Party has agreed to promptly repay to the Company the amount of any
such reimbursed expenses paid to it if it shall ultimately be determined that such Released Party was not entitled
to be indemnified by the Company in connection with such action, proceeding or investigation. Any such
obligation of the Company shall be limited to the assets of the Company and there shall be no personal liability of
the Members for any such obligation of the Company. The Managing Member shall cause the Company to use its
commercially reasonable
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efforts to obtain the funds needed to satisfy its indemnification obligations from third parties (for example,
pursuant to insurance policies or indemnification arrangements with Investments) before causing the Company to
make payments pursuant to Article VIII.  Notwithstanding the foregoing, nothing in this Section 8.1(b) shall
prohibit the Managing Member from causing the Company to make such payments if the Managing Member



determines in its reasonable discretion that the Company is not likely to obtain sufficient funds from such other
sources in a timely fashion, or that attempting to obtain such funds would be futile or not in the best interest of the
Company.

(c)             Each Member covenants for itself and its successors, assigns, heirs and personal
representatives that such Person will, at any time prior to or after dissolution of the Company, on demand,
whether before or after such Person’s withdrawal from the Company, pay to the Company or the Managing
Member any amount which the Company or the Managing Member, as the case may be, was legally required to
pay and did pay in respect of taxes (including withholding taxes) imposed upon income of or distributions to such
Member.

ARTICLE IX
DURATION AND DISSOLUTION OF THE COMPANY

SECTION 9.1 Duration. The Company shall continue until terminated pursuant to Section 9.2.

SECTION 9.2 Dissolution. Subject to the Act, the Company shall be dissolved and its affairs
shall be wound up upon the earliest to occur of:

(a)             the written consent of the Managing Member and a Super Majority of the Members
to dissolve the Company; and

(b)             a decision made by the Managing Member to dissolve the Company because it has
reasonably determined that changes in any applicable law or regulation would have a material adverse effect on
the continuation of the Company and has delivered to the Members an opinion of counsel reasonably acceptable
(as to the opinion itself and the counsel rendering such opinion) to the Members to that effect.

SECTION 9.3 Winding Up of Company. Upon dissolution, the Company’s business shall be
wound up in an orderly manner. The Managing Member shall be the liquidator to wind up the affairs of the
Company pursuant to this Agreement. If no managing member remains, the Members holding a majority of the
Interest Percentages may approve one or more liquidators to act as the liquidator in carrying out such liquidation.
Subject to the Act (and with respect to any distribution of assets, Article VI), the liquidator shall dispose of or
distribute all Company assets to the Members within one year following dissolution, except that such one-year
period may be extended with the consent of the Members holding a majority of the Interest Percentages. During
such winding up period the liquidator shall not pursue the acquisition of additional Company assets or require any
further Capital Contributions from the Members unless, and then only to the extent, required to pay normal and
reasonable Company Expenses.

SECTION 9.4 Distribution Upon Dissolution of the Company.
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(a)             Upon dissolution of the Company, the liquidator shall determine which assets of the

Company shall be disposed of. In performing its duties, the liquidator is authorized to sell, distribute, exchange or
otherwise dispose of the assets of the Company in any manner that the liquidator shall determine to be in the best
interest of the Members. Subject to the Act, after all liabilities contingent or otherwise of the Company (including
any liabilities to the Members and any obligations to the Members under Section 8.1) have been satisfied or duly
provided for (as determined by the liquidator in its discretion), the remaining assets of the Company shall be
distributed to the Members pro rata, accordance with their respective Interest Percentages (after giving effect to
adjustments attributable to all Company transactions prior to any such distribution). It is the intention of the
parties that Distributable Cash on liquidation is consistent with Members Capital Accounts.

(b)             Subject to the Act, if at the time of dissolution, any new construction, repair or
rehabilitation of Company assets has not been completed, then completion thereof shall be a proper act in winding
up the Company and the liquidator shall have full power and authority to do all acts appropriate to complete any
such construction, repair or rehabilitation in process, including arranging for all appropriate financing. The full
rights, powers and authority of the liquidator shall continue so long as appropriate and necessary to complete the
process of winding up the business and affairs of the Company.

(c)             In the discretion of the liquidator a portion of the distributions that would otherwise
be made to the Members pursuant to this Section 9.4 may be withheld to provide a reserve for Company liabilities
(contingent or otherwise), provided that such withheld amounts shall be distributed to the Members as soon as the
liquidator determines, in its discretion, that such amounts are no longer necessary to be retained.

(d)             Except as otherwise provided in this Agreement, (i) each Member shall look solely to
the assets of the Company for the return of its Capital Contributions and shall have no right or power to demand
or receive property other than cash from the Company and (ii) no Member shall have priority over any other
Member as to the return of its Capital Contributions. Subject only to any applicable provisions of the Act, in
conjunction with the dissolution of the Company, no Member shall have any obligation to contribute to or
reimburse the Company for any deficit in such Member’s Capital Account.



ARTICLE X
TRANSFERABILITY OF A MEMBER'S INTEREST

SECTION 10.1 Restrictions on Transfer.

(a)             First Two Years. Prior to the two (2) year anniversary of the date hereof, no Member
may transfer all or a portion of its Interest without the prior written consent of the other Members. After the two
(2) year anniversary of the date hereof, each Member may Transfer its Interest subject to Section 10.5, but shall not
be permitted to Transfer less than all of its Interest pursuant to any such Transfer.
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(b)             Mezzanine Loan. Notwithstanding the foregoing, the GDC Members shall be

permitted to grant to the lender under the Mezzanine Loan a security interest in their respective Interest.

SECTION 10.2 Expenses of Transfer; Indemnification. All expenses, including attorneys’ fees
and expenses, incurred by the Managing Member or the Company in connection with any Transfer shall be fully
borne by the transferring Member or such Member’s transferee. In addition, the transferring Member or such
transferee shall indemnify the Company and the Managing Member in a manner reasonably satisfactory to the
Managing Member against any losses, claims, damages, liabilities or expenses to which the Company or the
Managing Member may become subject arising out of or based upon any false representation or warranty made by,
or breach or failure to comply with any covenant or agreement of, such transferring Member or such transferee in
connection with such Transfer.

SECTION 10.3 Recognition of Transfer.

(a)             The Company shall not recognize for any purpose any purported Transfer of all or
any portion of the Member’s Interest (including some or all of its rights or obligations hereunder) and no
transferee of all or any portion of such Interest shall be admitted as a Member hereunder unless:

(i)             the provisions of Sections 10.1, 10.2, 10.3(b) and 10.8 shall have been complied with;

(ii)            the Managing Member shall have been furnished with the documents effecting such
Transfer, in form and substance reasonably satisfactory to the Managing Member, executed and
acknowledged by both transferor and the transferee;

(iii)           such Transfer shall have been made in accordance with all applicable laws and
regulations and all necessary governmental consents shall have been obtained and requirements satisfied,
including the Transfer having been made pursuant to an exemption from the Securities Act and in
compliance with the provisions of New York corporate securities law or any other applicable state real
estate or securities laws or regulations, and such Transfer shall not jeopardize the availability of the
Company’s exemption from registration in connection with the original offering and sale of Interests
referred to in Section 11.4(a);

(iv)          such Transfer will not cause the Company to be treated as a publicly traded
partnership for federal income tax purposes;

(v)           the books and records of the Company shall have been changed (which change shall
be made as promptly as practicable) to reflect the admission of such Member;

(vi)          all necessary instruments reflecting such admission shall have been filed in each
jurisdiction in which such filing is necessary in order to qualify the Company to conduct business or to
preserve the limited liability of the Members; and
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(vii)         the Managing Member shall have received such advice and opinions from counsel to

the transferor and counsel to the Company as the Managing Member shall reasonably deem appropriate to
determine that the Transfer complies with the requirements of clauses (iii) and (iv) above.

(b)             Each transferee, as a condition to its admission as a Member, shall execute and
acknowledge such instruments, in form and substance reasonably satisfactory to the Managing Member, as the
Managing Member reasonably deems necessary or desirable to effectuate such admission and to confirm the
agreement of such Member to be bound by all the terms and provisions of this Agreement with respect to any
rights and/or obligations represented by the Interest acquired by such Member. The admission of any such



Member shall not require the approval of any Member other than the Managing Member. If the transferor is ARA,
then for this purpose the Managing Member shall be the GDC Members.

SECTION 10.4 Transfers During a Fiscal Year. If any Transfer of a Member’s Interest shall
occur at any time other than the end of a Fiscal Year, the distributive shares of the various items of Company
income, gain, loss and expense as computed for tax purposes and the distributions of the Company shall be
allocated between the transferor and the transferee consistent with applicable requirements under Code Section
706; provided that no such allocation shall be effective unless the transferor and the transferee shall have agreed to
reimburse the Managing Member and the Company for any incremental accounting fees and other expenses
incurred by the Managing Member in making such allocation. Neither the Managing Member nor the Company
shall incur any liability for making allocations and distributions in accordance with the provisions of this Section
10.4.

SECTION 10.5 Buy-Sell Procedure.

(a)             At any time following the two (2) year anniversary of the date hereof, any Member
shall have the right to commence the Buy-Sell procedure pursuant to this Section 10.5 as set forth below (the
“Buy-Sell Procedure”); provided, however, in the event a Buy-Sell procedure under Section 10.5 of the operating
agreement of any of GDC Beechwood, LLC, Aspen Cove Apartments, LLC, or SMG Celebration, LLC (the
“Affiliated Companies”) is triggered, the Member that is, or is the Affiliate of, the Person that so triggers such
Buy-Sell Procedure shall be deemed to have triggered the Buy-Sell Procedure under this Section 10.5; provided,
further, in the event of any triggering of the Buy-Sell Procedure hereunder that results in a sale of the Property, the
“Property” under this Agreement and each such other operating agreement shall be transferred together unless
otherwise agreed to by the Members and the members of the Affiliated Companies.

(b)             The Member commencing such Buy-Sell Procedure (the “Triggering Member”) shall
submit a demand (the “Demand”) to all other Members of the Company. Following receipt of the Demand, all
Members shall discuss in good faith, for a period of thirty (30) days from such receipt or such longer period of
time as all Members may agree (the “Negotiation Period”), the potential for the Triggering Member to sell its
Interest to the other Members, or to acquire the Interests of the other Members, all on terms mutually satisfactory
to all Members. If the Members are unable to reach a mutual resolution during the Negotiation Period, then the
GDC Members (for purposes of this Section 10.5, the “Sales Member”), shall
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thereafter be authorized and directed to use its commercially reasonable efforts to secure a third-party arms-length
purchaser (a “Purchaser”) of the Property, as set forth below.

(c)             The Sales Member is authorized to (i) market the property to the general public,
through a broker or otherwise, (ii) solicit offers from and make offers to potential Purchasers, (iii) negotiate with
potential Purchasers, (iv) fully negotiate, execute and deliver any reasonable agreement necessary to sell the
Property to a potential Purchaser (collectively, a “Purchase Agreement”) in accordance with the Approved Sales
Terms (hereinafter defined), and (v) take all steps necessary to close under such Purchase Agreement and sell the
Property to such Purchaser (the date of such closing the “Sale Closing Date”). Any Purchase Agreement must
contain terms which (1) are reasonable and customary with respect to similar properties, (2) shall not allow any
direct personal liability to attach to any Member with regard thereto, (3) shall provide a purchase price equal to or
greater than the then fair market value of the Property, as reasonably determined by the Sales Member (the “Sale
Price”), (4) shall provide sufficient time for the Members to effect any internal tax restructuring reasonably
desired, or to identify any replacement properties for a like-kind exchange pursuant to Section 1031 of the Internal
Revenue Code, (5) shall permit that the sale of the Property thereunder is contingent upon the closing of sale of the
real property owned by the Affiliated Companies under Section 10.5 of the operating agreements thereof, (6) shall
allow for the occurrence of a Member Pre-Closing in accordance with the terms hereof and (7) shall provide for
the full release of the ARA Members (and their Affiliates) from any guarantees of debt of the Company
(collectively, the “Approved Sales Terms”). Provided that the Purchase Agreement contains only Approved Sales
Terms, all Members, including the Managing Member, shall cooperate with the Sales Member to negotiate,
execute and close such Purchase Agreement, including the provision of any information or
documentation reasonably requested, and the execution of any customary and reasonable document required in
connection with such Purchase Agreement. No Member other than the Sales Member shall initiate any discussions
or negotiations with any Purchaser or potential Purchaser regarding a Purchase Agreement, and the other Members
shall promptly refer any inquiries or proposals received thereby from a potential Purchaser to the Sales Member.
Prior to engaging any broker in connection with any proposed sale of the Property pursuant to this Section 10.5,
the Sales Member shall deliver to the ARA Member a written request for the names of at least three nationally
recognized real estate brokers recommended by the ARA Member, and, if the Sales Member receives a written
response from the ARA Member within five (5) Business Days of the ARA Member’s receipt of such request, then
the Sales Member shall be required to use one of the brokers set forth in the written response of the ARA Member
as the exclusive broker for the sale of the Property.

(d)             Upon the execution by the Company and the Purchaser of a Purchase Agreement, the
Sales Member will provide a copy thereof to all other Members, along with a written notice (the “Sale Notice”)
setting forth the Company’s independent certified accountant’s calculation of the sum of (i) the estimated portion
of the Sale Price which would be distributable to ARA Members in accordance with this Agreement (assuming
cash sale proceeds in the amount of such Sale Price together with any cash or other liquid assets held by the



Company on the Sale Closing Date, including any reserves, less the estimated amount that would then be required
to repay the indebtedness, closing expenses and other obligations of the Company on the Sale Closing Date
(including all amounts that would be incurred by the Company as prepayment fees, breakage fees, exit fees or
similar fees, if any, under any then existing
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financing arrangements if such financing would be required to be paid off as a result of such sale) if the Sale Price
were distributed in accordance with Section 9.4 plus (ii) the Premium (such sum, the “Member Purchase Price”).
Prior to any closing under any Purchase Agreement pursuant to this Article, the Company’s independent certified
public accountants shall audit the books and records of the Company and determine the amounts payable pursuant
to this Section to each Member (the “Final Member Purchase Price”). Such computation shall reflect all relevant
activities through the Sale Closing Date and the purchase price actually paid pursuant to the Purchase Agreement,
which shall be certified as true and correct by an authorized officer of each of the Sales Member and the Purchaser.
Such computation shall take into account any Capital Contributions or distributions or any tax items earned or
accrued by the Company prior to the Sale Closing Date. The accountants shall deliver to each Member a detailed
statement and explanation of such calculations. The determination of the accountants shall be prima facie evidence
of the amounts to be paid pursuant to this Section. The costs of the accountants in performing the services
described in this subsection shall be paid by the Company. For purposes hereof, “Premium” shall be 100% of the
tax that would be payable by ARA pursuant to Code Section 704(c) if the membership interest in the Property
Owner initially contributed to the Company by ARA were sold on the date of the Sale Notice at its initial,
unadjusted 704(c) Value as of the date of such contribution (the “BIG Tax”). For purposes hereof, the BIG Tax
shall be calculated based on the maximum combined effective U.S. federal, state, and local tax rate applicable to
an individual resident of New York, New York, such rate determined at the time of the Pre-Closing.

(e)             On the Sale Closing Date, but immediately prior to the closing of the sale of the
Property, the Sales Member may, at its sole option, purchase the Interests of the other Members by paying to such
other Members the Final Member Purchase Price (the “Member Pre-Closing”). The Member Pre-Closing shall be
held at the same location as the closing of the sale of the Property or at such other place as may be mutually agreed
upon by the Members. At the Member Pre-Closing, the ARA Member shall Transfer its Interest(s), free and clear
of any liens, encumbrances or restrictions on transfer, against delivery of the Final Member Purchase Price
therefor, and the ARA Member shall execute and deliver such instruments and documents as may be necessary or
desirable to effectuate the Transfer of the ARA Member’s Interest(s) to the Sales Member or its designee. The
Members shall also execute and deliver at such time an amendment to this Agreement, if appropriate, whereby the
ARA Member withdraws from the Company. The Final Member Purchase Price shall be paid in cash at the
Member Pre-Closing by wire transfer of immediately available federal funds. Effective as of the Member Pre-
Closing, the ARA Member shall cease to be a Member of the Company and shall have no further rights, duties or
obligations to the Company arising out of this Agreement or otherwise. Subsequent to the Member Pre-Closing,
the ARA Member shall have no further interest in the Company’s capital, profits, losses, gains or distributions.

SECTION 10.6 Withdrawal of the Members. Except as otherwise provided in this Article X, the
Members may not withdraw from the Company prior to its dissolution.

SECTION 10.7 Like Kind Exchange. With respect to a sale of the Property pursuant to Section
10.5 (Buy-Sell Procedure), the parties shall agree to use commercially reasonable efforts to permit Property Owner
to avail itself of a like-kind exchange.
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SECTION 10.8 Permitted Transfers. Notwithstanding the foregoing, the prohibitions on

Transfers set forth in Section 10.1 shall not apply to transfers of Interests held by individual Members during
lifetime or at death to (i) other Member(s), (ii) immediate family member(s) of such Member or trusts for their
benefit or (iii) if such Member is a trust, to sucessor trustee(s) and/or in further trust for the benefit of the
beneficiaries thereof..

ARTICLE XI
MISCELLANEOUS

SECTION 11.1 REIT. To the extent that any Member or indirect owner of a Member is a real
estate investment trust, (a) the Managing Member will use its reasonable best efforts to manage the Property with
the goal of generating income qualifying under Code Section 856(c)(3) and holding assets qualifying under Code
Section 856(c)(4)(A). for real estate investment trust gross income tests under the Code, and (b) notwithstanding
any other provisions hereof, all expenses incurred by or on behalf of the Company as a result of such Member
having such status, shall be for the account of such Member.

SECTION 11.2 Limited Liability of Members. Except for the obligations under this Agreement,
including the obligations to make Capital Contributions pursuant to Article V, the liability of the Members shall be



limited to the maximum extent permitted by the Act.

SECTION 11.3 Amendment to the Agreement. This Agreement may only be amended with
unanimous consent of all Members.

SECTION 11.4 Investment Representation. Each Member, by executing this Agreement,
represents and warrants that the following statements are true:

(a)             it understands and accepts that the offering and sale of Interests is intended to be
exempt from Registration under the Securities Act of 1933, as amended (the “Securities Act”), by virtue of
Section 4(2) of the Securities Act and that the Company will make a notation in its records as to the
nontransferability of the Interests without the prior consent of the Managing Member and place a legend on any
certificates evidencing the Interests to the effect that the Interests may not be transferred in violation of the
Securities Act;

(b)             it understands and accepts that the offering and sale of Interests is intended to be
exempt from registration under the securities laws of the state or states in which the offer and sale are deemed to
be made, by virtue of a transactional exemption set forth therein;

(c)             it has such knowledge and experience in business, tax and financial matters so as to
enable it to utilize the information made available to it in connection with the offering of the Interests in order to
evaluate the merits and risks of an investment in the Interests and to make an informed investment decision with
respect thereto;

(d)             it is an “accredited investor” within the meaning of Rule 501 of Regulation D under
the Securities Act;
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(e)             it is making its investment in the Company for its own account and not for the

account of others and is not investing with the present intention of selling, distributing, transferring or reallocating
all or any portion of its investment and, while the disposition of its investments is always subject to its own
control, presently intends to hold the same until the Company is terminated;

(f)              it understands that transferability of its Interest is restricted and the Member cannot
expect to have any liquidity with respect to its investment;

(g)             it is duly authorized and has full power and authority to enter into this Agreement and
to perform its obligations hereunder, the person who has executed this Agreement on behalf of the Member is
duly authorized to do so, and such execution and performance will not violate or conflict with any law, rule,
regulation, order, decree, contract or agreement to which the Member or such person is subject or by which they
are bound;

(h)             unless the Managing Member has otherwise been notified in writing, the Member is
not a “Benefit Plan Investor” as defined by 29 C.F.R. 2510.3-101(f)(2), including (a) any “employee benefit
plan”, as defined by Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended,
including but not limited to foreign plans and governmental plans; (b) any “plan” described by Section 4975 of
the Code, as amended, including but not limited to individual retirement accounts and Keogh plans or (c) any
entity deemed to hold “plan assets” of the foregoing;

(i)              it understands that no federal or state agency has recommended or endorsed the
purchase of the Interests or passed on the adequacy or accuracy of the information set forth in this Agreement;

(j)              it has had the opportunity, at a reasonable time prior to its purchase of the Interests, to
ask questions and receive answers concerning the terms and conditions of an investment in the Company and to
obtain any additional information, financial or otherwise, which it deems appropriate in order to evaluate an
investment in the Company; and

(k)             it is treated as a single investor for purposes of the Investment Company Act of 1940.

SECTION 11.5 Representations.

 (a) The Managing Member represents and warrants to the Members that:

(i)             the Managing Member is a limited liability company, duly formed, validly existing
and in good standing under the laws of the State of Delaware and is duly qualified and in good standing
in each jurisdiction in which the character and location of its properties or the nature of its business
activities makes such qualification necessary, and has all requisite power and authority to execute, deliver
and perform this Agreement;



(ii)            the execution, delivery and performance by the Managing Member of this Agreement
is within its power, has been authorized by all necessary action and does not contravene any provision of
its organizational documents;
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(iii)           this Agreement is a valid and binding obligation of the Managing Member;

(iv)          the execution, delivery and performance of this Agreement by the Managing Member
does not conflict with or result in a breach of any of the provisions of, or constitute a default under, any
bond, note or other form of indebtedness, indenture, mortgage, deed of trust, loan agreement or similar
instrument, any lease or other agreement or contract to which it is a party or by which any of its property
may be bound or any applicable law or order, rule or regulation or any court or governmental agency that
has jurisdiction over it or any of its property;

(v)           there are no actions, suits or proceedings pending or, to the knowledge of the
Managing Member, threatened against or affecting the Managing Member or, to the knowledge of the
Managing Member or its members, which would bring into question the validity of the transactions
contemplated by this Agreement or might result in a material adverse change in the business, assets or
condition of the Managing Member;

(vi)          no officer or director of the Managing Member has been charged or convicted of any
misdemeanor relating to misuse of money, or any felony, and there are no pending actions related to
breach of fiduciary duty;

(vii)         during the term of the Company, the Managing Member will not subject any of its
Interests in the Company (or its respective right in the future to receive income or profits from the
Company) to the claims of any creditors;

(viii)        during the term of the Company, the Managing Member shall defend at its sole cost
and expense any claim made against its Interest in the Company (or its respective right in the future to
receive income or profits from the Company) resulting from the respective indebtedness or the claims of
any creditors of the Managing Member; and

(ix)          during the term of the Company, the Managing Member shall promptly notify the
Members as to (A) any claim asserted or threatened against the Managing Member’s Interest in the
Company (including its right in the future to receive income and profits from the Company), or against
any assets of the Company or against any of the respective members of the Managing Member and
(B) any other obligation entered into by the Managing Member or any of the respective members of the
Managing Member, where such claim or obligation in the judgment of the Managing Member might
reasonably have a material adverse effect on the Company or the Interest of the Members in the
Company.

 (b) Each Member represents and warrants to the Managing Member that:

(i)             it is duly formed and validly existing under the laws of the jurisdiction of its
formation or is an individual and has all requisite power and authority to execute, deliver and perform this
Agreement;
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(ii)            the execution, delivery and performance of this Agreement by it are within its power

and have been authorized by all necessary action and do not contravene any provision of its articles of
formation or governance;

 (iii) this Agreement is a valid and binding obligation of the Member; and

(iv)          the execution, delivery and performance of this Agreement by it does not conflict with
or result in a breach of any of the provisions of, or constitute a default under, any bond, note or other form
of indebtedness, indenture, mortgage, deed of trust, loan agreement or similar instrument, any lease or
other agreement or contract to which it is a party or by which any of its property may be bound or any
applicable law or order, rule or regulation or any court or governmental agency that has jurisdiction over
it or any of its property.



SECTION 11.6 Successors; Counterparts. This Agreement (i) shall be binding as to the
executors, administrators, estates, heirs and legal successors of the Members and (ii) may be executed in several
counterparts with the same effect as if the parties executing the several counterparts had all executed one
counterpart.

SECTION 11.7 Governing Law; Severability. This Agreement shall be governed by and
construed in accordance with the laws of the State of New York without giving effect to the principles of conflict
of laws thereof. In particular, it shall be construed to the maximum extent possible to comply with all of the terms
and conditions of the Act. If, nevertheless, it shall be determined by a court of competent jurisdiction that any
provision or wording of this Agreement shall be invalid or unenforceable under said Act or other applicable law,
such invalidity or unenforceability shall not invalidate the entire Agreement. In that case, this Agreement shall be
construed so as to limit any term or provision so as to make it enforceable or valid within the requirements of
applicable law, and, in the event such term or provision cannot be so limited, this Agreement shall be construed to
omit such invalid or unenforceable provisions. If it shall be determined by a court of competent jurisdiction that
any provision relating to the distributions and allocations of the Company or to any fee payable by the Company is
invalid or unenforceable, this Agreement shall be construed or interpreted so as (i) to make it enforceable or valid
and (ii) to make the distributions, allocations and fees as closely equivalent to those set forth in this Agreement as
is permissible under applicable law.

SECTION 11.8 Filings. Following the execution and delivery of this Agreement, the Managing
Member shall promptly prepare any documents required to be filed and recorded under the Act, and the Managing
Member shall promptly cause each such document to be filed and recorded in accordance with the Act and, to the
extent required by local law, to be filed and recorded or notice thereof to be published in the appropriate place in
each state in which the Company may hereafter establish a place of business. The Managing Member shall also
promptly cause to be filed, recorded and published such statements of fictitious business name and other notices,
certificates, statements or other instruments required by any provision of any applicable law of the United States or
any state or other jurisdiction which governs the conduct of its business from time to time.
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SECTION 11.9 Power of Attorney. Each Member does hereby constitute and appoint the

Managing Member as its true and lawful representative and attorney-in-fact, in its name, place and stead to make,
execute, sign, deliver and file (i) a Certificate of Formation of the Company, any amendment thereof required
because of an amendment to this Agreement or in order to effectuate any change in the membership of the
Company, (ii) any amendments to this Agreement pursuant to Section 11.1 after obtaining the approval required
for such amendment and (iii) all such other instruments, documents and certificates which may from time to time
be required by the laws of the United States of America, the State of New York or any other state, or any political
subdivision or agency thereof, to effectuate, implement and continue the valid and subsisting existence of the
Company or to dissolve the Company in accordance with the provisions of this Agreement.

The power of attorney granted hereby is coupled with an interest and shall (a) survive and not be
affected by the subsequent death, incapacity, disability, dissolution, termination or bankruptcy of the r Member
granting the same or the transfer of all or any portion of the Member’s Interest and (b) extend to the Member’s
successors, assigns and legal representatives.

SECTION 11.10 Waiver of Action for Partition. Each of the Members irrevocably waives any
right that it may have to maintain any action or other legal proceeding for partition with respect to any of the
Company’s assets.

SECTION 11.11 Headings. Section and other headings contained in this Agreement are for
reference purposes only and are not intended to describe, interpret, define or limit the scope or intent of this
Agreement or any provision hereof.

SECTION 11.12 Additional Documents. Each Member, upon the request of the Managing
Member, agrees to perform all further acts and execute, acknowledge and deliver any documents that may be
reasonably necessary to carry out the provisions of this Agreement.

SECTION 11.13 Goodwill. No value shall be placed on the name or goodwill of the Company.

SECTION 11.14 Notices. All notices, requests and other communications to any party hereunder
shall be in writing (including telecopier or similar writing) and shall be given to such party (and any other person
designated by such party) at its address or telecopier number set forth on Schedule A hereto or such other address
or telecopier number as such party may hereafter specify for the purpose by notice to the Managing Member. Each
such notice, request or other communication shall be effective upon actual receipt.

SECTION 11.15 Enforcement Costs. In the event any Member defaults in the performance of its
obligations under this Agreement, the Company or any non-defaulting Member enforcing its rights under this
Agreement or compelling such defaulting Member to perform its obligations hereunder shall be entitled to collect
from the defaulting Member all reasonable costs and expenses (including, reasonable attorneys’ fees and costs)
expended or incurred in connection with enforcing its rights under this Agreement.
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SECTION 11.16 No Third Party Rights. The obligations or rights of the Company or any

Members to make or require any Capital Contribution under this Agreement shall not grant any rights to or confer
any benefits upon any Person who is not a Member. The provisions of this Agreement are intended only for the
regulation of relations among Members,

SECTION 11.17 Putative Members and the Company. This Agreement is not intended for the
benefit of non-Member creditors and does not grant any rights to non-Member creditors.
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IN WITNESS WHEREOF, the undersigned have hereto set their hands as of the day and year

first above written.

MANAGING MEMBER: ACADIA REALTY ACQUISITION I, LLC

By:                                                                                                          
Robert Masters, Senior Vice President

 
MEMBER:                                                                                                                 

SAMUEL GINSBURG

                                                                                                                
MARTIN GINSBURG
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SCHEDULE A

 
MEMBERS, ADDRESSES, INITIAL CAPITAL ACCOUNTS AND INTEREST PERCENTAGES

Managing Member

ACADIA REALTY ACQUISITION I, LLC
c/o Acadia Realty Trust
1311 Mamaroneck Avenue, Suite 260
White Plains, New York 10605
Attention: Robert Masters  
 Senior Vice President
Initial Capital Account: $5,661,350
Interest Percentage: 22.22%
 
Members
 
Samuel Ginsburg
GDC Properties, Inc.
245 Saw Mill River Road
Hawthorne, New York 10532
Initial Capital Account: $9,908,635.50
Interest Percentage: 38.89%
 
Martin Ginsburg
Ginsburg Development Companies, LLC
100 Summit Lake Drive
Suite 100
Valhalla, NY 10595
Initial Capital Account: $9,908,635.50
Interest Percentage: 38.89%
 
 



 

 
 

SCHEDULE B

OFFICERS

 President Kenneth F. Bernstein

 Senior Vice President/Secretary Robert Masters
 

 Assistant Secretary Carol Smrek
 

 
 

 
EXHIBIT A

PROPERTY DESCRIPTION

 
 

 
EXHIBIT B

TWEETERS TRANSACTION

See attachment.
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AMENDED AND RESTATED

OPERATING AGREEMENT

ASPEN COVE APARTMENTS, LLC

 
Effective as of

January 4, 2006

 
 
 
 
 

 

 

 
 

AMENDED AND RESTATED
 

OPERATING AGREEMENT
 

ASPEN COVE APARTMENTS, LLC

AMENDED AND RESTATED OPERATING AGREEMENT dated as of January 4, 2006, by
and among those Persons set forth on Schedule A attached hereto.

WHEREAS, Aspen Cove Apartments, LLC (the “Company”) was formed on August 21, 1998,
as a limited liability company under the New York Limited Liability Company Law;

WHEREAS, the Members desire to amend and restate the limited liability company agreement
of the Company in its entirety on the terms and subject to the conditions set forth in this Agreement;

WHEREAS, on the date hereof, (a) ARA BC LLC, a Delaware limited liability company, was
merged with and into Aspen Cove Apartments, LLC with Aspen Cove Apartments, LLC being the surviving
limited liability company in such merger (the “First Merger”) and (b) immediately following the effectiveness of
the First Merger, AII BC LLC, a Delaware limited liability company, shall be merged with and into Aspen Cove
Apartments, LLC with Aspen Cove Apartments, LLC being the surviving limited liability company in such second
merger; and

WHEREAS, the Agreement and Plan of Merger pursuant to which ARA BC LLC and AII BC
LLC were merged with and into Aspen Cove Apartments, LLC provides that the Company shall be the surviving
limited liability company and the limited liability operating agreement of the Company as the survivor of such
mergers shall be in the form of this Agreement, until amended after the date hereof in accordance with the New
York Limited Liability Company Law and other applicable law.

NOW, THEREFORE, the parties hereto hereby agree as follows:

ARTICLE I
DEFINITIONS

SECTION 1.1 Definitions. As used herein, the following terms have the following meanings:



“704(c) Value” has the meaning set forth in Section 6.4(b)(i).

“Act” means the Limited Liability Company Law of the State of New York, as amended from
time to time. Any and all references to specific provisions of the Act shall be deemed to refer to any corresponding
provisions of any succeeding law.

 
 

 
“Administrative Services Agreement” means the Administrative Services Agreement, dated as

of the date hereof, by and between the Property Owner and GDC, as such agreement may be amended, restated or
otherwise modified from time to time.

“Affiliate”, with respect to any Person, means (i) any Person directly or indirectly controlling,
controlled by, or under common control with, such Person, (ii) any Person directly or indirectly owning or
controlling ten percent (10%) or more of the outstanding voting securities of such Person, (iii) any officer,
member, director or trustee of such Person, (iv) if such Person is an officer, member, director or trustee, any Person
for which such Person acts in any such capacity, and (v) as to any Person or any officer, member, director or trustee
mentioned above who is an individual, the members of the immediate family of such individual. For purposes of
this definition, “control” means possession, directly or indirectly, of the power to direct or cause the direction of
the management and policies of a Person, whether through the ownership of voting securities, by contract or
otherwise.

“Agreement” means this Amended and Restated Operating Agreement, as further amended from
time to time.

“Approved Debt” has the meaning set forth in Section 3.10(b).

“ARA” means Acadia Realty Acquisition I, LLC.

“ARA Member” means Acadia Realty Acquisition I, LLC and any Person to whom it Transfers
its Interest, for so long as such Person shall hold an Interest.

“Bankruptcy” means, with respect to a Person, the occurrence of (a) an assignment by the
Person for the benefit of creditors; (b) the filing by the Person of a voluntary petition in bankruptcy; (c) the entry
of a judgment by any court that the Person is bankrupt or insolvent, or the entry against the Person of an order for
relief in any bankruptcy or insolvency proceeding; (d) the filing of a petition or answer by the Person seeking for
itself any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under
any statute, law, or regulation; (e) the filing by the Person of an answer or other pleading admitting or failing to
contest the material allegations of a petition filed against it in any proceeding for reorganization or of a similar
nature; (f) the consent or acquiescence of the Person to the appointment of a trustee, receiver or liquidator of the
Person or of all or any substantial part of its properties; or (g) any other event which would cause the Person to
cease to be a member of a limited liability company under Section 18-304 of the Act.

“BIG Tax” shall have the meaning set forth in Section 10.5(d).

“Business Day” means any day except a Saturday, Sunday or other day on which commercial
banks in New York, New York are authorized by law to be closed.

“Buy/Sell Procedures” means the procedures contemplated by Sections 10.5(b) through (e).

“Capital Account” has the meaning set forth in Section 6.2(a).
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“Capital Contribution” and “Capital Contributions” have the meanings set forth in Section 5.2.

“Change of Control” means (i) a Transfer of all or substantially all of the assets of ARA to any
Person (other than an Affiliate of ARA), or group of Persons (other than Affiliates of ARA), in one transaction or a
series of related transactions, or (ii) a merger, consolidation, recapitalization, share exchange, reorganization or any
other transaction which results in Acadia Realty Trust failing to own, directly or indirectly, at least fifty-one
percent (51%) of the Interests or voting equity of ARA, in each case, if, following such Transfer or other
transaction, neither Joel Braun nor Kenneth Bernstein is responsible for the management of the ARA Member, or
its successor.

“Code” means the Internal Revenue Code of 1986, as amended from time to time. Any and all
references to specific provisions of the Code shall be deemed to refer to any corresponding provisions of any
succeeding law.



“Company” has the meaning set forth in the preamble.

“Company Expenses” has the meaning set forth in Section 3.5(a).

“Company Property” means any real estate asset or other property (real, personal or mixed)
owned, leased or licensed by the Company or the Property Owner, including the Property.

“Contributing Member” has the meaning set forth in Section 5.4.

“Disposition” means the sale, exchange, cancellation, financing, refinancing, transfer or other
similar disposition of all or any portion of the Property; provided, however, that “Disposition” shall not include
any tax-deferred exchange under the Code, or any lease, easement, license or other transfer of an interest in the
Property in the ordinary course of the business of the Company.

“Distributable Cash” means cash proceeds generated by operations, refinancings or sales which
the Managing Member determines is available for distribution to the Members and which the Managing Member
has reasonably determined (i) is in excess of the aggregate amount of any then payable Company Expenses, (ii)
will not be required to fund any reserves reasonably established for working capital or any other valid cash needs
of the Company within the following six (6) months, and (iii) with respect to refinancings and sales, is in excess of
any debt or other obligations of the Company and all costs incurred in connection with such refinancing or sale.

“Effective Date” means the stated date of this Agreement.

“Emergency Expense” means an expense which, in the Managing Member’s reasonable opinion,
is necessary to (i) prevent an immediate threat to the health, safety or welfare of any person in the immediate
vicinity of the Property, (ii) prevent immediate damage or loss to the Property, (iii) avoid the suspension of any
necessary service in or to the Property or (iv)
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avoid criminal or civil liability on the part of the Company, the Property Owner or any of the Members with
respect to activities at the Property or pursuant to this Agreement.

“Failed Contribution Amount” has the meaning set forth in Section 5.4.

“First Merger” has the meaning set forth in the recitals.

“Fiscal Period” means, with respect to any specified period, such period treated as a single
accounting period.

“Fiscal Year” has the meaning set forth in Section 2.7.

“GDC” means GDC Properties, Inc.

“GDC Members” means Samuel Ginsburg, Martin Ginsburg and any Person to whom either of
them Transfers its Interest, for so long as such Person shall hold an Interest.

“Initial Capital Contribution” has the meanings set forth in Section 5.1.

“Interest” means, with respect to any Member, the interest of such Member in the Company at
any particular time, including the rights and obligations of such Member as provided in this Agreement and the
Act.

“Interest Percentage” means, with respect to any Member, such Member’s Interest Percentage as
initially set forth on Schedule A, as it may be adjusted pursuant to this Agreement.

“Major Decision” has the meaning set forth in Section 3.4.

“Management Agreement” means the Management Agreement, dated as of the date hereof, by
and between the Property Owner and Acadia D.R. Management, Inc., as such agreement may be amended, restated
or otherwise modified from time to time, or any management agreement entered into by the Property Owner with
another manager after the termination thereof.

“Managing Member” means, at any time, any Person who, at such time, serves as a managing
member of the Company and initially is ARA.

“Member Loan” has the meaning set forth in Section 5.4.

“Member Loan Maturity Date” has the meaning set forth in Section 5.4.

“Members” means, at any time, the Members listed on Schedule A and each other Person that is
admitted as a Member after the date hereof in accordance with the terms of this Agreement and the Act, in each



case, for so long as such Person holds an Interest.

“Mezzanine Loan” means the loan made under the Note, dated as of January 4, 2006, between
Acadia Realty Limited Partnership, as lender, and Samuel Ginsburg and Martin Ginsburg, as borrowers, as such
Note may be amended, restated or otherwise modified from time to time.
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“Net Income” or “Net Loss” means the net income or net loss of the Company for any Fiscal

Period, as determined for federal income tax purposes, with the following adjustments:

(i)             any income of the Company that is exempt from federal income tax and not otherwise
taken into account in computing Net Income or Net Loss hereunder shall be added to such taxable income
or loss;

(ii)            any expenditures of the Company described in Code Section 705(a)(2)(B) or treated
as Code Section 705(a)(2)(B) expenditures pursuant to applicable Regulations under Code Section 704
and not otherwise taken into account in computing Net Income or Net Loss hereunder shall be subtracted
from such taxable income or loss; and

 (iii) any adjustment required in accordance with Section 5.4(b) shall be made.

“Non-Discretionary Expense” means any non-discretionary expense, as determined in the
Managing Member’s reasonable discretion, necessary to (i) comply with any of the Company’s obligations as
landlord under any lease, (ii) comply with any agreements, encumbrances or other instruments affecting title to the
Property, (iii) comply with any of the Company’s other contractual obligations with respect to non-discretionary
items under agreements to which the Company is a party (including under the Management Agreement), (iv) fulfill
the Property Owner’s real estate or other tax obligations, (v) maintain appropriate insurance for the Property, or
(vi) pay utility bills for the Property.

“Officers” has the meaning set forth in Section 4.1(a).

“Operating Budget” shall have the meaning set forth in Section 3.3(a).

“Person” means any individual, partnership, joint venture, corporation, limited liability
company, trust or other entity.

“Premium” shall have the meaning set forth in Section l0.5(d).

“Property” means the premises described in Exhibit A.

“Property Owner” has the meaning set forth in Section 2.5.

“Regulations” means the applicable Treasury Regulations, including Proposed and Temporary
Treasury Regulations, under the Code. Any and all references herein to specific provisions of the Regulations shall
be deemed to refer to any corresponding successor provision.

“Securities Act” has the meaning set forth in Section 11.4(a).

“Super Majority” shall mean the Members holding more than Sixty-Six and 2/3 percent (66
2/3%) of the Interest Percentages of the Company.

“Tax Matters Member” has the meaning set forth in Section 3.8(a).
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“Transfer” means a sale, exchange, transfer, assignment, pledge, hypothecation or other

disposition of all or any portion of an Interest, either directly or indirectly, to another Person. When used as a verb,
the term “Transfer” shall have a correlative meaning.

Certain defined terms which are intended to be used only within the confines of a single Section of this Agreement
are not necessarily defined or referenced in this Section 1.1.

SECTION 1.2 Interpretation. In this Agreement, unless otherwise specified: (a) singular words
include the plural and plural words include the singular; (b) words which include a number of constituent parts,
things or elements shall be construed as referring separately to each constituent part, thing or element thereof, as



well as to all of such constituent parts, things or elements as a whole; (c) words importing any gender include the
other gender; (d) references to any Person include such Person’s successors and assigns and, in the case of an
individual, the word “successors” includes such Person’s heirs, devisees, legatees, executors, administrators and
personal representatives, provided that the foregoing shall not negate the effect of any rights, restrictions or
conditions in this Agreement associated with any assignment or other transfer of any Interest of any Member; (e)
references to any statute or other law include all applicable rules, regulations and orders adopted or made
thereunder and all statutes or other laws amending, consolidating or replacing the statute or law referred to; (f)
references to any agreement or other document, including this Agreement, include all subsequent amendments
thereto or hereto or other modifications thereof or hereof entered into in accordance with the provisions thereof or
hereof; (g) the words “include” and “including”, and words of similar import, shall be deemed to be followed by
the words “without limitation” (h) the words “hereto”, “herein”, “hereof” and “hereunder”, and words of similar
import, refer to this Agreement in its entirety; (i) references to Articles, Sections, paragraphs, Schedules and
Exhibits are to the Articles, Sections, paragraphs, Schedules and Exhibits of this Agreement; and (j) numberings
and headings of Articles, Sections, paragraphs, Schedules and Exhibits are inserted as a matter of convenience and
shall not affect the construction of this Agreement.

SECTION 1.3 Consent and Approvals. In this Agreement, except as otherwise expressly
provided herein, (a) the “consent” or “approval” of the Members shall mean the written consent or written
approval of all of the Members and (b) whenever any action is required under this Agreement by the GDC
Members, it shall be by the affirmative vote of the holders representing more than fifty percent (50%) of the
Interest Percentage then held by the GDC Members as a group.

ARTICLE II
GENERAL PROVISIONS

SECTION 2.1 Company Name. The name of the Company is Aspen Cove Apartments, LLC.

SECTION 2.2 Principal Office; Agent for Service of Process. The principal executive office and
business address of the Company and the Managing Member shall be c/o Acadia Realty Trust, 1311 Mamaroneck
Avenue, Suite 260, White Plains, New York 10605 or such other place as the Managing Member shall determine in
its discretion. The address of the registered office of the Company in the State of New York is such principal
executive office, or
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such other address as may be designated from time to time by the Managing Member. The Company’s initial agent
for service of process shall be the Company, c/o Acadia Realty Trust, 1311 Mamaroneck Avenue, Suite 260, White
Plains, New York 10605, or such other address as may be designated from time to time by the Managing Member.
The Managing Member shall give notice to the Members of any change in the principal executive office or the
business address of the Company or the Managing Member, the New York registered office, or in the name or
address of the Company’s agent for service of process.

SECTION 2.3 Formation; Agreement, Inconsistencies with Act. The Company was formed as a
limited liability company under and pursuant to the provisions of the Act. The Members hereby agree that the
Company shall be governed by the terms and shall be subject to the conditions set forth in this Agreement;
provided, however, that, to the extent that any provision of this Agreement is prohibited or ineffective under the
Act, this Agreement shall be considered amended to the smallest degree possible such that it shall become
effective under the Act.

SECTION 2.4 Effective Date; Filings. This Agreement shall become effective upon the
effectiveness of the First Merger. The Company is hereby authorized to cause to be executed and filed such
agreements, documents and certificates, and to perform or cause to be performed such acts, as may be necessary
and appropriate to comply with the requirements for the formation, qualification and operation of a limited liability
company under the laws of the jurisdictions in which the Company shall from time to time conduct its business.

SECTION 2.5 Purposes of the Company. The purpose of the Company is to (a) be the sole
member of Acadia Brandywine Town Center, LLC, a Delaware limited liability company (the “Property Owner”)
and (b) to engage in any lawful act or activity and to exercise any powers permitted to limited liability companies
organized under the laws of the State of New York that are related or incidental to and necessary, convenient or
advisable for the accomplishment of the above-mentioned purpose. The Company shall have the power and
authority to take any and all actions necessary, appropriate, proper, advisable, convenient or incidental to or for the
furtherance of the purposes of the Company.

SECTION 2.6 Liability of Members Generally. Except as otherwise expressly provided in this
Agreement or the Act, no Member shall be obligated to make any contribution of capital or any payment to the
Company or have any liability for the debts and obligations of the Company.

SECTION 2.7 Fiscal Year. The fiscal year of the Company (the “Fiscal Year”) for financial
statement and federal income tax purposes shall be the calendar year.

SECTION 2.8 Competing Projects. Each Member agrees that for so long as such Member or an
Affiliate of such Member, directly or indirectly, holds an Interest, such Member shall not, and shall not permit any



of its Affiliates to, purchase, lease, or enter into any development, management, leasing or other arrangement
involving any existing or proposed retail or other commercial property located in whole or in part within the three-
mile radius from the Property, without first offering to the other Member the right to participate in such
acquisition, development, leasing or other arrangement on a 50/50 basis, except as set forth on
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Exhibit B. During such period, each Member shall notify the other Members of any investment or commercial
opportunity of which it or any of its Affiliates becomes aware, and would like to pursue involving any such
existing or proposed property within the three-mile radius from the Property. If none of the other Members commit
in writing to participate in any such proposed opportunity within thirty (30) days after receipt of notice thereof,
then the notifying Member may pursue such opportunity without the other Members.

ARTICLE III
MANAGEMENT AND OPERATIONS OF THE COMPANY

SECTION 3.1 Management of Day-to-Day Operations. The day-to-day business and affairs of
the Company shall be managed by the Managing Member. Except as otherwise set forth herein, including the
provisions of Section 3.4 hereof, the Managing Member shall be responsible for the day-to-day operations,
bookkeeping and financial reporting of the Company, and, except as limited by the terms of this Agreement and
the operating agreement of the Property Owner, shall be responsible for overseeing and directing the management
and operation of the Property and the Property Owner.

SECTION 3.2 Authority of the Managing Member. The Managing Member shall have all rights
and powers that may be possessed by a managing member under the Act on behalf and in the name of the
Company to carry out any and all of the objects and purposes of the Company and to perform all acts which it may
deem necessary or desirable, including the power to acquire, own, hold, finance, mortgage, pledge, sell, transfer,
distribute, and vote with respect to the Company assets, subject, however to the provisions of this Agreement
requiring Member approval, including Section 3.4 hereof.

SECTION 3.3 Budgets.

(a)           The Company shall operate and cause the Property Owner to operate under annual
operating budgets (“Operating Budgets”) that the Managing Member shall prepare, or cause to be prepared, which
shall contain the information set forth in Section 3.3(b) and shall otherwise be in a form reasonably acceptable to
the other Members and made available for review by the Members as set forth in Section 3.3(b).

(b)           For each Fiscal Year after the year in which this Agreement is executed, the Operating
Budget shall be made available for review by the Members in draft form by November l5 of each year with respect
to the following Fiscal Year and shall be submitted to the Members for final approval no later than December l5 of
each year with respect to the following Fiscal Year. The Managing Member has prepared the Operating Budget for
the Fiscal Year ending December 31, 2006, which has been approved by the Members and is attached hereto as
Exhibit C. Each proposed form of budget shall be substantially in the form set forth in Exhibit C.

(c)           Until such time as the Operating Budget for the Company and the Property Owner has
been approved by the Members, the Operating Budget for the Company and the Property Owner for the prior
Fiscal Year (the “Adjusted Prior Budget”) shall be adopted.
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SECTION 3.4 Major Decisions Requiring Consent of the Members. Notwithstanding the

provisions of Section 3.1 and Section 3.2, but subject to the terms of this Agreement, the Company will not, and
will not permit the Property Owner to, directly or indirectly (each of the following is referred to herein as a “Major
Decision”), without the consent of the Members holding a Super Majority of the Interest Percentages of the
Company:

(a)             (i) commence a voluntary case or other proceeding seeking liquidation,
reorganization or other relief with respect to the Company or the Property Owner or its debts under any
bankruptcy, insolvency, reorganization or other similar law now or hereafter in effect; (ii) seek the appointment of
a trustee, receiver, liquidator, custodian or other similar official in respect of the Property; (iii) consent to any such
relief or to the appointment of or taking possession by any such official in an involuntary case or other proceeding
commenced against the Company or the Property Owner; or (iv) make a general assignment for the benefit of
creditors;

(b)             permit the Company to operate in such manner as to be classified as an “investment
company” for purposes of the Investment Company Act of 1940;



(c)             take any act in contravention of this Agreement or which would make it impossible to
carry on the business of the Company;

(d)             issue or sell any securities or additional interests in the Company or the Property
Owner, adopt any merger, consolidation or other business combination transaction involving the Company or the
Property Owner or approve other monetization transaction or activities, or admit additional Members;

(e)             enter into any agreement with, pay any money to, or incur any debt or obligation to
any Member or any Person known by the Managing Member to be an Affiliate of any Member, except (i) pursuant
to the Management Agreement, (ii) pursuant to the Administrative Services Agreement, (iii) to the extent expressly
provided or permitted to be paid in this Agreement to such Member or Affiliate, and (iv) to the extent specifically
authorized in the approved Operating Budget; provided, however, that any fee to be paid to an Affiliate of any
Member, where the amount thereof has not been set forth in this Agreement or has not then otherwise been
approved by consent of the Members holding a Super Majority of the Interest Percentages of the Company, shall
not exceed $100,000 in any year, provided, further, that such fee shall not exceed the fee that the Managing
Member reasonably believes, in good faith, would otherwise be reasonably payable on an arm’s-length basis to a
qualified unaffiliated Person for the same purpose;

(f)              amend the Management Agreement or any other material agreement affecting the
Property;

(g)             other than (i) as specifically authorized in the approved Operating Budget, (ii)
Emergency Expenses or Non-Discretionary Expenses or (iii) permitted pursuant to Section 3.4(r) or Section 3.4(s),
(A) make any capital expenditure, or commit to make any capital expenditure which in any one case exceeds
$25,000 or capital expenditures which in the aggregate exceed $100,000 during any Fiscal Year, (B) enter into any
contract or series of
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related contracts for the purchase of materials, supplies, goods, services, equipment or other assets that involves
annual payments of $50,000 or more, (C) make any one time payment or series of related payments of $50,000 or
more, or (D) enter into any service or supply contracts having a term of more than one (1) year, or that cannot be
cancelled without penalty on thirty (30) days’ notice or less;

 (h) except as provided in Section 3.10, finance or refinance the Property;

(i)              other than as provided for or permittted under the Management Agreement or as
provided for in the last sentence of this Section 3.4, permit the Property Owner to enter into any lease or any
extension, renewal, or expansion of any existing leases, in each case, of over 25,000 square feet of space (“Major
Leases”), except where any such lease, by its express terms, provides for extension, renewal, or expansion of
space, provided, that any lease or any extension, renewal or expansion of any existing leases of 25,000 square feet
of space or less shall be in accordance with the then current annual leasing plan of the Property that has been
approved by the Members;

(j)              approve the Operating Budget and the annual leasing plan, and any modification to
the Operating Budget and the annual leasing plan;

(k)             sell, assign, transfer or otherwise dispose of or encumber any asset of the Company
other than in the ordinary course of business;

(l)              appoint or change the Company’s or the Property Owner’s accountants or auditors;

(m)            make secured or unsecured loans of the Company’s or the Property Owner’s funds;

(n)             institute any legal proceedings in the name of the Company or the Property Owner,
settle any legal proceedings against the Company or the Owner Property or confess any judgment against the
Company or the Property Owner in such case in excess of One Hundred Thousand Dollars ($100,000), other than
any legal proceedings (i) relating to the enforcement of any lease or (ii) in which the remedy or settlement amount
due or potentially due from the Company is covered by insurance;

(o)             consent to any assessment or statement of audit changes proposed by the Internal
Revenue Service or any state or local authority which would result in the altering of any amount entered on a tax
return of the Company by more than $100,000;

 (p) do any act in contravention of this Agreement;

(q)             cause the Company to make or revoke any of the elections referred to in
Sections 108, 704, 709, 754 or 1017 of the Code or any similar provisions enacted in lieu thereof, or in any other
Section of the Code;



(r)              incur expenses not set forth in an approved Operating Budget (other than Non-
Discretionary Expenses and Emergency Expenses) if the aggregate amount of such
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expenses exceeds five percent (5%) of all expenses in the approved Operating Budget in any Fiscal Year;

(s)             incur any expense or increase a line item expense (other than Non-Discretionary
Expenses and Emergency Expenses) in the approved Operating Budget by more than ten percent (10%) of such
line item expense in any Fiscal Year;

 (t) prepaying all or part of any indebtedness of the Company; or

(u)             make any capital calls for additional Capital Contributions other than (i) as
contemplated in the approved Operating Budget, (ii) for Emergency Expenses or Non-Discretionary Expenses or
(iii) as permitted pursuant to Section 3.4(r) or Section 3.4(s).

Prior to the Property Owner entering into any Major Lease, or any extension, renewal, or expansion of any Major
Lease, the Managing Member shall deliver written notice thereof to the GDC Members, which notice shall request
the consent of the GDC Members to such Major Lease or such extension, renewal or expansion of a Major Lease,
as the case may be, and include a copy of such lease, extension, renewal or expansion agreement. The consent of
the GDC Members shall not be unreasonably withheld, delayed or conditioned. In the event the GDC Members do
not respond to such request within five (5) days of delivery of the Property Owners written notice, the GDC
Members’ consent to such Major Lease or such extension, renewal or expansion of a Major Lease, as the case may
be, shall be deemed irrevocably given.

SECTION 3.5 Expenses.

(a)             The Company shall be responsible for and shall pay all Company Expenses except to
the extent that there are not sufficient funds of the Company to pay such Company Expenses. As used herein, the
term “Company Expenses” means all expenses or obligations of the Company (i) that have been incurred by the
Managing Member or any Affiliate of the Managing Member on behalf of the Company and (ii) that are (A) Non-
Discretionary Expenses or Emergency Expenses, (B) line item expenditures in an Operating Budget or (C)
authorized pursuant to Section 3.4 or permitted pursuant to Section 3.4(r) or Section 3.4(s). If the funds of the
Company are at any time insufficient to pay Company Expenses in accordance with the Operating Budget, the
Managing Member shall have the right to require that the Members make additional Capital Contributions to the
extent of such deficiency.

(b)             Except as otherwise expressly provided in this Agreement or as specifically approved
by the Members, Company Expenses shall not include the general overhead of the Managing Member or its
Affiliates or salaries of any of its employees.

SECTION 3.6 Books and Records; Accounting Method.  

(a)             The Managing Member shall keep or cause to be kept at the address of the Managing
Member (or at such other place as the Managing Member shall advise the Members in writing) full and accurate
books and records of the Company. Such books and records shall be available, upon reasonable advance notice to
the Managing Member, for
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inspection and copying at reasonable times during business hours by the Members or their duly authorized
representatives.

(b)             The Company’s books of account shall be kept in conformity with generally accepted
accounting principles, except to the extent any Member requires different reporting, in which case such Member
shall pay the incremental cost of such reporting.

SECTION 3.7 Tax Elections. The Company shall file its tax returns as a partnership for federal,
state and local income and other tax purposes. The Managing Member shall prepare and file the tax returns
required to be filed by the Company or shall cause such tax returns to be prepared and filed; provided, however,
that with respect to any tax returns of the Company or any Affiliate with respect to a taxable period ending on or
prior to the Closing Date, the GDC Members shall be responsible for the preparation of such tax returns at its cost
and subject to the reasonable review and comment rights of the Managing Member. The Managing Member shall
file such tax returns if they are prepared in accordance with law and do not contain any tax return position
inconsistent with prior practice of the Company that may adversely affect the non-GDC Members. No settlement
of any material tax issue involving the Company shall be made by the Managing Member without the consent of a



Super Majority of the Members, unless such issue pertains to an item not affecting the tax position of the
Members. The Managing Member, at the request of the Members holding a majority of the Percentage Interests of
the Company, shall make an election to adjust the basis of the property of the Company under Code Section 754.

SECTION 3.8 Tax Matters Member.

(a)             The Managing Member is hereby designated as the “tax matters partner” of the
Company as defined in Section 6231 of the Code, and any successor provisions (the “Tax Matters Member”).

(b)             The Tax Matters Member shall give prompt notice to the Members of (i) the receipt
by the Tax Matters Member of written notice that a federal, state or local taxing authority intends to examine the
Company’s income tax returns for any year, (ii) receipt by the Tax Matters Member of written notice of a final
Company administrative adjustment under Code Section 6223 and (iii) receipt of any request by the Tax Matters
Member from the Internal Revenue Service for waiver of any applicable statute of limitations with respect to any
tax return of the Company. In performing its role as “tax matters partner”, the Tax Matters Member shall have veto
and approval rights with respect to any material decision, provided, however, the Tax Matters Member shall not
take any action adverse to the GDC Members without the prior written consent of the GDC Members.

SECTION 3.9 Reliance by Third Parties. Persons dealing with the Company are entitled to rely
conclusively upon the power and authority of the Managing Member herein set forth.

SECTION 3.10 Refinancing.

(a)           The GDC Members (for purposes of this Section 3.10, the “Financing Member”) shall
have the right, at any time and from time to time, to submit to the other
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Members a draft term sheet (the “Loan Term Sheet”), which may be a bona fide offer from a third-party lender or a
proposed term sheet prepared by or for the Financing Member, which shall set forth the following information as
to the Company (i) incurring new or additional indebtedness secured by the Property or (ii) renewing, replacing or
refinancing any indebtedness secured by the Property (each a “Debt Event”): (A) the principal amount of the
proposed loan, (B) the rate of interest, whether fixed or floating, for the proposed loan, (C) the term of the
proposed loan, (D) the points or fees to the lender in connection with the proposed loan (“Loan Fees”), (E) any
contributions of capital required in connection with the proposed loan, (F) any prepayment penalties or similar
costs anticipated to be incurred in connection with the prepayment of the existing loan, (G) the amortization, if
any, of the proposed loan, (H) brokerage commissions, if any, to be incurred in connection with the proposed loan
and (I) other material terms of the proposed loan and such additional terms as the Financing Member may deem to
be appropriate.

(b)           Any Debt Event must comply with the following conditions: (i) the loan shall be non-
recourse to any Member other than (A) a non-recourse carve-out guaranty customarily granted in similar types of
financings, which shall be provided solely by the Managing Member, subject to contribution and indemnity among
the Members for the acts of any particular Member or its agents, pursuant to the lender’s customary industry
standard form, as reasonably negotiated, and (B) an environmental indemnity in favor of such lender which shall
be executed and delivered jointly and severally by all of the Members, subject to contribution and indemnity
among the Members for the acts of any particular Member or its agents, pursuant to the lender’s customary
industry standard form, as reasonably negotiated (such guaranty, non-recourse carve out and environmental
indemnity and agreement, collectively, the “Ancillary Documents”), (ii) to the extent available at market terms, the
principal amount of such indebtedness shall equal or exceed the principal amount of the indebtedness that has been
renewed, replaced or refinanced, if any, and (iii) the principal amount of all indebtedness secured by the Property
upon the effectiveness of such Debt Event shall not exceed seventy five percent (75%) of the value of the Property,
as determined by the lender(s) of such indebtedness at the time of such effectiveness (such indebtedness,
“Approved Debt”).

(c)           Within twenty (20) days after receipt of the Loan Term Sheet (such 20-day period, the
“Term Sheet Period”), the other Members shall respond to the Financing Member that either (i) it accepts the terms
of the loan as set forth in the Loan Term Sheet, or (ii) it has obtained a term sheet from a bona fide third-party
institutional lender (A) satisfying all of the conditions required to be Approved Debt and containing no less
favorable lender requirements or conditions with respect to assumption, transfer and substitution rights or other
terms that might differ between a portfolio-type lender and a conduit-type lender, and (B) acknowledging that the
provisions of such term sheet in no manner binds the Company (the “Alternate Term Sheet”), and that all of the
other terms set forth in the Alternate Term Sheet are the same as set forth in the Loan Term Sheet except that the
Effective Rate set forth in the Alternate Term Sheet shall be at least ten (10) basis points lower than the Effective
Rate set forth in the Loan Term Sheet (but the interest rate must be of the same type (i.e., fixed or floating) as set
forth in the Loan Term Sheet) (the “Superior Term Sheet”). Notwithstanding any other provision hereof, in
connection with obtaining or attempting to obtain an Alternate Term Sheet, no Member may indicate that it
represents or can bind the Company with respect to any term sheet or otherwise. Failure by the other Member to
respond within the Term Sheet Period shall be deemed to be an election by the other Members to accept the Loan
Term Sheet. The Company and each Member shall provide
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reasonable cooperation as requested by the Financing Member or any other Member, as the case may be, in the
obtaining of a Loan Term Sheet or an Alternate Term Sheet, respectively, from a third party lender. For purposes
hereof, the term “Effective Rate” shall mean the sum of (I) the rate of interest set forth in the Loan Term Sheet,
plus (II) the Loan Fees divided by the number of years of the term of the proposes loan (rounded to the nearest full
year, if applicable).

(d)           Upon the earliest to occur of (x) the Financing Member reasonably determining
whether or not the Alternative Term Sheet meets the requirements set forth in Section 3.10(c) as a Superior Term
Sheet, (y) the first date on which all the other Members have responded to the Financing Member that the Loan
Term Sheet is acceptable, and (z) the expiration of the Term Sheet Period without receipt of a response from the
other Members, the Financing Member shall proceed with reasonable diligence to effectuate the financing on the
terms provided in the Loan Term Sheet or, in the event the Financing Member so determines that it is a Superior
Term Sheet, the Alternative Term Sheet. Thereafter, all Members, including the Managing Member, shall
cooperate with the Financing Member to consummate the loan transaction for the Approved Debt as so determined
by the Financing Member, including the provision of any information or documentation reasonably requested,
and the execution of the Ancillary Documents, if and as applicable, and any customary and reasonable document
required in connection with such Approved Debt. Except in connection with obtaining an Alternate Term Sheet, no
Member other than the Financing Member shall initiate any discussions or negotiations with any lender regarding a
Debt Event, and the other Members shall promptly refer any inquiries or proposals received thereby from a
potential lender to the Financing Member.

SECTION 3.11 Removal of the Managing Member.

(a)           In the event of (i) fraud, gross negligence or willful misconduct of the Managing
Member, (ii) any breach by the Managing Member of any of its material obligations under this Agreement that
remains uncured for thirty (30) days after delivery of notice thereof to the Managing Member by any other
Member, (iii) upon the liquidation, dissolution, or Bankruptcy of the Managing Member, (iv) while an ARA
Member is the Managing Member, the termination of the Management Agreement or (vi) a Change of Control,
the Managing Member may be removed by written notice (a “Removal Notice”) from all of the Members (other
than such Managing Member).

(b)           Upon the removal of the Managing Member pursuant to Section 3.11(a), the
Managing Member shall continue to hold its Interest and shall become a Member and (ii) the Managing Member
may be replaced by a Person selected by the Members other than the Managing Member.

(c)           The removal of the Managing Member pursuant to Section 3.11(a) is not the
exclusive remedy of the Company or the Members for any fraud, gross negligence or willful misconduct by the
Managing Member.

SECTION 3.12 Withdrawal of the Managing Member. Except as otherwise provided in this
Article III, the Managing Member may not withdraw from the Company prior to its dissolution.
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SECTION 3.13 Duties of Care of Managing Member. The Managing Member shall discharge its

duties in a professional manner as provided for in this Agreement and shall have a duty of loyalty to the Company.
The Managing Member, on behalf of the Company, shall in good faith use all reasonable efforts to implement all
Major Decisions approved by the Members, enforce agreements entered into by the Company, and conduct the
ordinary business and affairs of the Company in accordance with good industry practice and this Agreement. The
Managing Member shall devote such time as is reasonably necessary or appropriate to perform its duties hereunder
properly.

SECTION 3.14 Meetings of Members.

(a)           Meetings. Meetings of the Members may be called by the Managing Member or by
any other Member or Members holding at least twenty-five percent (25%) Interest Percentage at any time by
delivering at least two (2) Business Days’ prior notice thereof to the other Members to discuss such matters
regarding Company business as the Members may elect.

(b)           Procedure. Each Company meeting shall be held at the offices of the Managing
Member, unless the Members otherwise agree. Attendance of a Person at a meeting shall constitute a waiver of
notice of such meeting, unless such Person attends the meeting for the purpose of objecting to the transaction of
any business on the ground that the meeting is not lawfully called or convened. A Person may vote at such
meeting by written proxy executed by that Person and delivered to the Managing Member or a Member. A proxy
shall be revocable unless it is stated to be irrevocable. Any action required or permitted to be taken at such
meeting may be taken without a meeting, without prior notice, and without a vote if a consent or consents in
writing setting forth the action so taken is signed by the Managing Member and the Members that would be



necessary to take the action at a meeting at which all Members were present and voted. Any meeting may take
place by means of telephone conference, video conference, or similar communication equipment by means of
which all Persons participating therein can hear each other. Whenever the Managing Member (or any Member)
desires to take any proposed action which requires the approval of one or more of the Members in accordance
with this Agreement and the Managing Member (or such Member, as applicable) seeks and requests such
approval without a meeting, then the Managing Member (or such Member, as applicable) shall give written notice
thereof to the applicable Members, describing such proposed action in sufficient detail to enable such Members to
exercise an informed judgment with respect thereto. As soon as practicable thereafter, each non-requesting
Member shall give the Managing Member (or the requesting Member, as applicable) written notice that such
Member either approves or disapproves the proposed action. If any Member fails to respond (as provided herein)
on or before the fifteenth (15th) Business Day following the receipt of such written notice of any such action
proposed by the Managing Member (or the other Member, as applicable), then such non-responding Member
shall be conclusively presumed to have approved such action.

SECTION 3.15 Managing Member Affiliate Agreements. Notwithstanding any other provision
hereof, in the event that (a) there is a breach by the Managing Member or any Affiliate thereof of the terms of any
agreement relating to the Property (including the Management Agreement) between or among the Company or any
subsidiary thereof that is
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controlled by the Managing Member or an Affiliate thereof, on the one hand, and the Managing Member or any
Affiliate thereof, on the other hand, and (b) the Managing Member (or any Affiliate of the Managing Member that
controls a subsidiary of the Company) fails to enforce the rights and remedies of the Company or any such
subsidiary, as applicable, with respect to such breach in a commercially reasonable manner, then the GDC
Members shall have the right, with respect to such breach, to exercise the rights and remedies of the Company or
any such subsidiary under any such contract or agreement, in a commercially reasonable manner, provided that
prior to exercising such right (a) the GDC Members deliver written notice (such notice, “Action Notice”) of such
breach to the Managing Member, which written notice shall set forth in reasonable detail the course of conduct the
GDC Members reasonably believes is in the best interest of the Company with respect to such breach, and (b) the
Managing Member fails to either cure the alleged breach or initiate such course of conduct in a manner reasonably
acceptable to the GDC Members within thirty (30) days of its receipt of the Action Notice.

 
ARTICLE IV
OFFICERS

SECTION 4.1 Officers.

(a)           General. The officers of the Company (“Officers”) shall be designated by the
Managing Member and shall consist of at least a President, a Vice President and a Secretary. The Managing
Member may also choose one or more Vice Presidents and Assistant Secretaries. Any number of offices may be
held by the same person. The Managing Member may appoint such other Officers and agents as it shall deem
necessary or advisable who shall hold their offices for such terms and shall exercise such powers and perform
such duties as shall be determined from time to time by the Managing Member. Except as specifically approved
by the Members, the Officers shall not receive salaries from the Company or the Property Owner, except to the
extent that such compensation is received by such Officers for their work for the management company. The
Officers of the Company shall hold office until their successors are chosen and qualified. Any Officer may be
removed at any time, with or without cause, by the Managing Member. Any vacancy occurring in any office of
the Company shall be filled by the Managing Member. The initial Officers of the Company designated by the
Managing Member are listed on Schedule B attached hereto.

(b)           President. The President shall be the chief executive officer of the Company, shall be
responsible for the general and active management of the business of the Company and shall see that all orders
and resolutions of the Managing Member are carried into effect. The President or any other Officer authorized by
the President or the Managing Member shall execute all bonds, mortgages and other contracts, except: (i) where
required or permitted by law or this Agreement to be otherwise signed and executed, and (ii) where signing and
execution thereof shall be expressly delegated by the Managing Member to some other Officer or agent of the
Company.

(c)           Vice President. In the absence of the President, or in the event of the President’s
inability to act, the Vice President, if any (or in the event there be more than one Vice President, the Vice
Presidents in the order designated by the Managing Member, or in the
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absence of any designation, then in the order of their election), shall perform the duties of the President, and when
so acting, shall have all the powers of and be subject to all the restrictions upon the President. The Vice



Presidents, if any, shall perform such other duties and have such other powers as the Managing Member may
from time to time prescribe.

(d)           Secretary and Assistant Secretary. The Secretary shall be responsible for filing legal
documents and maintaining records for the Company. The Secretary shall attend all meetings of the Managing
Member and record all the proceedings of the meetings of the Company in a book to be kept for that purpose and
shall perform like duties for the standing committees when required. The Secretary shall give, or shall cause to be
given, notice of all meetings of the Managing Member, if any, and shall perform such other duties as may be
prescribed by the Managing Member or the President, under whose supervision the Secretary shall serve. The
Assistant Secretary, or if there be more than one, the Assistant Secretaries in the order determined by the
Managing Member (or if there be no such determination, then in order of their election), shall, in the absence of
the Secretary or in the event of the Secretary’s inability to act, perform the duties and exercise the powers of the
Secretary and shall perform such other duties and have such other powers as the Managing Member may from
time to time prescribe.

(e)           Officers as Agents. The Officers, to the extent of their powers set forth in this
Agreement, or otherwise vested in them by action of the Managing Member not inconsistent with this Agreement,
are agents of the Company for the purpose of the Company’s business and the actions of the Officers taken in
accordance with such powers shall bind the Company.

(f)            Duties of Officers. Except to the extent otherwise provided herein, each Officer shall
have a fiduciary duty of loyalty and care similar to that of directors and officers of business corporations
organized under the General Corporation Law of the State of New York.

ARTICLE V
CAPITAL CONTRIBUTIONS

SECTION 5.1 Initial Capital Contributions. As of the date hereof, the Capital Contributions of
each of the Members are as reflected on the books and records of the Company. The capital account balances of
the Members as of the date hereof are set forth on Schedule A.

SECTION 5.2 Future Capital Contributions. In the event the Company requires additional
working capital and is unable to obtain financing on commercially reasonable terms, as determined by the
Managing Member, the Managing Member may, after obtaining the consent of the Members holding a Super-
Majority of the Percentage Interests of the Company if required pursuant to Section 3.4 hereof, from time to time
request in the manner hereinafter provided in this Section 5.2 that the Members make capital contributions in
excess of such Member’s Initial Capital Contributions (each a “Capital Contribution” and collectively, the “Capital
Contributions”), in amounts equal to the product of such Member’s then current Interest Percentage, multiplied by
the amount required. If it is so determined that a Capital Contribution is required, the Managing Member may issue
a capital call to the Members in the form of a written notice requesting that each Member fund its Interest
Percentage of such amount within
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twenty (20) business days following delivery of such capital call (the “Funding Period”) and each Member shall
fund its share of such amount directly to the Company by an irrevocable and unconditional wire transfer of
immediately available funds pursuant to the wire transfer instructions for the Company contained in such capital
call. If the Managing Member issues a notice requesting Capital Contributions, the Managing Member, at the same
time the notice is given, shall deposit its required portion of the requested amount into the Company’s operating
account and provide evidence thereof to the other Members. When all Members have made such Capital
Contributions, the Managing Member shall utilize such funds for the applicable expenses. The failure of a Member
to make a Capital Contribution as described above shall give the other contributing Member(s) the right to make a
Member Loan as provided in Section 5.4.

SECTION 5.3 Emergency and Non-Discretionary Capital Calls. Notwithstanding the foregoing,
the Managing Member shall have the right to call for an additional Capital Contribution by the Members without
the consent of any Member if the Managing Member determines that additional Capital Contributions are required
for Emergency Expenses or Non-Discretionary Expenses and are not otherwise provided for in the Operating
Budget (including Reserves). The Managing Member shall give notice to the Members of the nature and amount of
any Emergency Expense or Non-Discretionary Expense promptly after the incurrence thereof.

SECTION 5.4 Failure to Fund Capital Contributions. If a Member (a “Defaulting Member”)
does not fully fund its Interest Percentage of any required Capital Contribution within the Funding Period, then the
Member funding its Interest Percentage of such required Capital Contribution (hereinafter referred to as a
“Contributing Member”) may within twenty (20) business days after expiration of the Funding Period (the
“Election Period”) deliver notice to the Defaulting Member that such Contributing Member has elected to lend all
or a portion of the amount to be contributed by the Defaulting Member (the “Failed Contribution Amount”) to the
Defaulting Member and shall delivering an amount equal to the Failed Contribution Amount directly to the
Company within ten (10) business days of delivery of such notice (a Contributing Member that elects to make a
Member Loan shall be referred to herein as an “Electing Contributing Member”). The amount equal to the Failed
Contribution Amount shall be treated as a loan (a “Member Loan”) by the Electing Contributing Member to the
Defaulting Member and a capital contribution by the Defaulting Member to the Company. Such Member Loan



shall (a) bear interest at fifteen (l5%) percent per annum, (b) be payable in full eighteen (18) months after the date
of issuance (such l8-month anniversary, the “Member Loan Maturity Date”) and (c) be repaid, both principal and
interest, by the Defaulting Member and by the Company on behalf of the Defaulting Member to the Electing
Contributing Member (and any such payment shall be treated for purposes of Article VI as having been distributed
to the Defaulting Member) from all funds otherwise distributable to the Defaulting Member pursuant to this
Agreement, and no amounts may be distributed to the Defaulting Member pursuant to this Agreement (and shall
instead be distributed to the Electing Contributing Member and applied against the Member Loan) until the
Member Loan and all accrued interest thereon is paid in full. If the Member Loan is not repaid in full on or prior to
the Member Loan Maturity Date, then the Electing Contributing Member shall have the irrevocable right,
exercisable at any time after the Member Loan Maturity Date, to convert the Member Loan into a Capital
Contribution of the Electing Contributing Member. On the last day of the Election Period and, in the event that a
Contributing Member makes a Member Loan, upon the conversion of such Member Loan:
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(i)             the Interest Percentage of such Defaulting Member shall be reduced by a number of

percentage points (the “Reduction Amount”) so as to equal the product of a fraction, the numerator of
which is (A) the amount of the Deemed Capital Contributions of such Defaulting Member and the
denominator of which is (B) the product of the aggregate amount of all Deemed Capital Contributions
multiplied by one hundred fifty (120%) percent; and

(ii)            the Electing Contributing Member’s Interest Percentage or, if there is no Electing
Contributing Member, the Contributing Member’s Interest shall be increased by the Reduction Amount.

Any Member that shall be a Defaulting Member shall during the pendency of such default lose all right to
participate in the management of the Company (including, without limitation, the right to vote on any Company
decisions) and all other rights and privileges of a Member pursuant to this Agreement, except for the right to
receive such Member’s Interest in profits, losses, allocations and distributions hereunder. For the purpose of this
Section 5.4, the “Deemed Capital Contributions” of (a) the ARA Member shall be $2,621,071 and the GDC
Members shall be $9,174,929, as of the date hereof, and (b) shall be increased by the amount of any additional
Capital Contributions made by such Members after the date hereof.

ARTICLE VI
DISTRIBUTIONS, CAPITAL ACCOUNTS AND ALLOCATIONS

SECTION 6.1 Distributions.

(a)            The Managing Member shall cause the Company, to the extent of Distributable Cash,
to make distributions in cash to the Members pro rata in accordance with their respective Interest Percentages.

(b)           The Managing Member shall determine and distribute Distributable Cash promptly
after the Company receives such proceeds.

(c)             Notwithstanding anything in this Agreement to the contrary, the Company shall make
no distributions except to the extent permitted under the Act.

(d)             In instances where a Member does not fund a required Capital Contribution in
accordance with Section 5.3 and the Contributing Member elects to fund its respective share as a Capital
Contribution and make a Member Loan for the Failed Contribution Amount (which shall be treated as a loan by
the Contributing Member to the Defaulting Member and as a Capital Contribution by the Defaulting Member to
the Company), then all funds that would otherwise be distributed to the Defaulting Member shall instead be
distributed to the Contributing Member and applied against the Member Loan until the Member Loan and all
accrued interest thereon is paid in full.

SECTION 6.2 Capital Accounts. (a) There shall be established for each Member on the books
and records of the Company an account (a “Capital Account”), which shall initially be $2,621,071 for the ARA
Member and $9,174,929 for the GDC Members and which shall be adjusted as follows:
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(i)             The amount of cash (or the fair market value of other property as reasonably

determined by the Members, net of any liabilities assumed or taken subject to by the Company)
contributed or deemed contributed to the Company by each Member shall be credited to the Capital
Account of such Member.



(ii)            The amount of cash (or the fair market value of other property as reasonably
determined by the Members, net of any liabilities assumed or taken subject to by the Members)
distributed or deemed distributed by the Company to each Member shall be debited against the Capital
Account of such Member.

(iii)           The Net Income and Net Loss of the Company (and the items entering into the
determination thereof) allocated to each Member pursuant to this Article VI shall be credited to and
debited against, respectively, the Capital Account of such Member.

(b)           If all or any portion of a Interest is transferred in accordance with this Agreement, the
transferee shall succeed to the Capital Account of the transferor to the extent it relates to the transferred Interest
or portion thereof.

(c)           The provisions of this Agreement relating to the maintenance of Capital Accounts are
intended to comply with applicable Regulations under Code Section 704 and to provide for allocations which
have “substantial economic effect” within the meaning of those Regulations or, in the case of allocations
attributable to nonrecourse indebtedness, which are deemed pursuant to those Regulations to be in accordance
with the Members’ Interests. Subject to Section 6.4, the provisions of this Agreement shall be interpreted and
applied in a manner consistent with this intention. Moreover, in determining the amount of any liability for
purposes hereof, Code Section 752 and the Regulations thereunder shall be applied insofar as relevant. In the
event the Managing Member shall determine that it is prudent to modify the manner in which the Capital
Accounts, or any debits or credits thereto, are computed in order to comply with such Regulations, the Managing
Member may make such modification, subject to Section 6.4 and provided that no such modification that has a
material adverse effect upon any Member shall be made without that Member’s consent.

SECTION 6.3 Allocations of Net Income and Net Loss.

(a)           Net Income. Except as otherwise provided in this Article VI, Net Income for each
Fiscal Year shall be allocated to the Members in proportion to their respective Interest Percentages.

(b)           Net Loss. Except as otherwise provided in this Article VI, Net Loss for each Fiscal
Year shall be allocated among the Members in proportion to their Interest Percentages.

SECTION 6.4 Other Allocations.

(a)           Regulatory Allocations. The following special allocations shall be made in the
following order:
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(i)             Notwithstanding any other provision of Article VI, if there is a net decrease in

“partnership minimum gain” or “partner nonrecourse debt minimum gain” (as defined in applicable
Regulations under Code Section 704 for any Fiscal Year, then items of Company income and gain for
such year (and, if necessary, subsequent years) shall be specially allocated among the Members in
accordance with requirements of such Regulations. This Section 6.4(a)(i) is intended to comply with the
“minimum gain chargeback” and “partner nonrecourse debt minimum gain chargeback” requirements of
such Regulations and shall be interpreted consistently therewith.

(ii)            If any Member unexpectedly receives any adjustments, allocations or distributions
described in Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5) or (6), items of Company income and gain
shall be specially allocated to such Member in accordance with the requirements of Regulation Section
1.704-1(b)(2)(ii)(d). This Section 6.4(a)(ii) is intended to comply with the “qualified income offset”
provision of such Regulations and shall be interpreted consistently therewith.

(iii)           “Nonrecourse deductions” (within the meaning of Regulations under Section 704 of
the Code) shall be allocated in accordance with the Members’ Interest Percentages and “partner
nonrecourse deductions” (within the meaning of Regulations under Section 704 of the Code) shall be
allocated to the Member who bears the risk of loss for the member nonrecourse debt that gives rise to
such deductions.

(iv)          If for any Fiscal Year the Company has a Net Loss and the allocation of such Net Loss
would otherwise give rise to a negative Capital Account balance for any Member in excess of such
Member’s share of “partnership minimum gain” (as defined in applicable regulations under Code Section
704), then that portion of such excess, to the extent otherwise allocable to any such Member, shall be
allocated entirely to the Managing Member.

 (b) Other Allocation Rules.

(i)             To the extent required by Code Section 704 and the Regulations thereunder, income,
gain, loss, deduction and credit with respect to any property shall, solely for tax purposes (and not for
purposes of maintaining the Capital Accounts hereunder), be allocated among the Members so as to take



account of any variation between the adjusted basis of such property for federal income tax purposes and
its 704(c) Value. Any elections or other decisions relating to such allocation shall be made by the
Members. “704(c) Value” means, with respect to any Company asset, the adjusted basis for federal
income tax purposes of such asset, adjusted as of the following times to equal its gross fair market value
(as determined by the Managing Member in its discretion): (a) the acquisition of an additional Interest by
any new or existing Member in exchange for more than a de minimis (as that term is used in Regulation
Section 1.704-1(b)(2)(iv)(f)) Capital Contribution; (b) the distribution by the Company to a Member of
more than a de minimis amount of Company property or money if the Managing Member determines in
its discretion that such adjustment is necessary or appropriate to reflect the economic interests of the
Members in the Company; and (c) the liquidation of the Company for federal income tax purposes within
the meaning of Regulation Section
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1.704(b)(2)(ii). In making such allocations the Company shall use the traditional method with limited
curative allocations as provided pursuant to Treasury Regulation Section 1.704-3(c). The Members intend
that such curative allocations shall be made in such a manner that the Members will be allocated
depreciation and amortization for tax purposes in equivalent amounts, to the closest extent possible, to
such amounts with respect to each contributed asset as each Member would have received had it
continued to hold the asset directly (without consideration of any depreciation or amortization attributable
to improvements incurred with respect to any such asset subsequent to its contribution to the Company).
Distributions during the course of any Fiscal Year shall be on account of the Net Income for that Fiscal
Year to the extent of such Net Income.

(ii)            Items of deduction attributable to any costs or expenditures incurred and ultimately
borne by one Member shall be specially allocated by the Managing Member to such Member.

 (iii) Tax Withholding.

(A)          The Managing Member is authorized and directed to cause the Company to
withhold from or pay on behalf of any Member the amount of federal, state, local or foreign
taxes that the Managing Member, after consultation with such Member, reasonably believes the
Company is required to withhold or pay with respect to any amount distributable or allocable to
such Member pursuant to this Agreement, including, without limitation, any taxes required to be
paid by the Company pursuant to Code Sections 1441, 1442, 1445 or 1446 and any taxes
imposed by any state or other taxing jurisdiction on the Company as an entity or a Member
individually. Without limiting the foregoing, the Managing Member shall cause the Company to
withhold (and remit to the appropriate government authority), from amounts otherwise
distributable to a Member, any such taxes.

(B)          If the Company is required to withhold and pay over to taxing authorities
amounts on behalf of a Member exceeding available amounts then remaining to be distributed to
such Member, such payment by the Company shall constitute a loan to such Member that is
repayable by the Member on demand of the Managing Member, together with interest at the
applicable federal rate determined from time to time under Code Section 7872(f)(2) or the
maximum rate permitted under applicable law, whichever is less, calculated upon the
outstanding principal balance of such loan as of the first day of each month. Any such loan shall
be repaid to the Company, in whole or in part, as determined by the Managing Member in its
sole discretion, either (i) out of any distributions from the Company which the Member is (or
becomes) entitled to receive, or (ii) by the Member in cash (said Member bearing all of the
Company’s costs of collection, including reasonable attorney’s fees, if payment is not remitted
promptly by the Member after such a demand for payment).

(C)          Each Member agrees to cooperate fully with all efforts of the Company to
comply with it’s tax withholding and information reporting
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obligations and agrees to provide the Company with such information as the Managing Member
may reasonably request from time to time in connection with such obligations.1

(c)             Code Section 514(c)(9)(B)(vi) Limitation. Notwithstanding anything to the contrary
in this Agreement, if any allocation otherwise required would cause the Company’s allocations to violate Section
514(c)(9)(B)(vi) of the Code (taking into account its incorporation by reference of the “substantial economic
effect” requirement of Section 704(b)(2) of the Code), then the Managing Member may, in its reasonable
discretion, subject to Section 514(c)(9)(B)(vi) of the Code, adjust allocations as may be necessary to conform
with the intent of this Agreement.



SECTION 6.5 Tax Allocations. All items of income, gain, loss, deduction or credit of the
Company shall be allocated among the Members for federal income tax purposes in a manner consistent with the
allocation of the corresponding items to the Members under the other provisions of this Article VI.

SECTION 6.6 Setoff and Withholding of Certain Amounts. Notwithstanding anything else
contained in this Agreement, the Managing Member may in its discretion set off against, or withhold from, any
distribution to any Member pursuant to this Agreement, the following amounts:

(a)           any amounts due from such Member to the Company or the Managing Member
pursuant to this Agreement to the extent not otherwise paid; and

(b)           any amounts required to pay or reimburse (x) the Company for the payment of any
withholding or other taxes properly attributable to such Member and legally required to be paid by the Company
or (y) the Managing Member for any advances made by the Managing Member for such purpose.

Any amounts so set off or withheld pursuant to this Section 6.6 shall be applied by the
Managing Member to discharge the obligation in respect of which such amounts were withheld. All amounts set
off or withheld either pursuant to this Section 6.6 or pursuant to the Code or any provision of any state or local tax
law attributable to any Member shall be treated as amounts distributed to such Member for all purposes under this
Agreement.

SECTION 6.7 Withdrawal and Return of Capital. Except as specifically provided in this
Agreement, a Member shall not have any right to demand the return of any Capital Contribution or to withdraw
any portion of Company capital. If the Distributable Cash remaining upon dissolution of the Company after the
payment or discharge of Company Expenses is insufficient to return any Member’s Unreturned Capital, the
Member shall have no recourse against any of the Members or against the Company.

ARTICLE VII
REPORTS TO THE MEMBERS

SECTION 7.1 Reports.
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(a)             The books of account and records of the Company shall be audited as of the end of

each Fiscal Year by the Company’s independent public accountants. All reports provided to the Members
pursuant to this Section 7.1 shall be prepared in conformity with generally accepted accounting principles. The
Company’s independent public accountants shall be a nationally recognized independent certified public
accounting firm selected by a Super Majority of the Members.

(b)             Within 60 days after the end of each of the first three fiscal quarters, the Managing
Member shall prepare and mail to each Person who was a Member during such quarter an unaudited report setting
forth as of the end of such fiscal quarter:

 (i) a balance sheet of the Company ;

(ii)            an income and expense statement of the Company(with Operating Budget variance
explanations), and statements of cash flow of the Company (with Operating Budget variance
explanations), for such fiscal quarter and detailing fees paid to Affiliates of the Managing Member; and

(iii)           a status report of the Company’s assets (which report shall include occupancy
percentages, leasing activity, a comparison of actual results to the budget for each Company asset) and
activities during such fiscal quarter, including summary descriptions of Company assets acquired and
disposed of by the Company, expenditures for renovation and construction, and amounts withheld for
expenses or reserves upon Disposition (or the tax-deferred exchange) of a Company asset during such
fiscal quarter.

(c)             Within 120 days after the end of each Fiscal Year, the Managing Member shall
prepare (or cause to be prepared) and mail to each Member, an audited report setting forth as of the end of such
Fiscal Year:

 (i) a balance sheet of the Company,

(ii)            an income and expense statement of the Company (with Operating Budget variance
explanations), a cash flow statement of the Company (with budget variance explanations) for such Fiscal
Year, and

 (iii) a statement of each Member’s Capital Account.



(d)             Each Member agrees that it will not, and it will cause its employees, representatives
and advisors not to, disclose the information in any reports issued pursuant to this Section 7.1 to any Person other
than its professional advisors or lenders without the prior written consent of the Members; provided that each
Member may make such disclosures as it reasonably believes may be required by law, regulation or rule of any
governmental authority or in conjunction with any litigation proceeding.

(e)             After the end of each Fiscal Year, the Managing Member shall cause the Company’s
independent certified public accountants to prepare and transmit, as promptly as possible, and in any event (i)
within 120 days of the close of the Fiscal Year, a federal income tax form K-1 for each Member, and (ii) within
150 days of the close of the Fiscal Year, a copy
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of the Company’s return filed for federal income tax purposes and a report setting forth in sufficient detail such
transactions effected by the Company during such Fiscal Year as shall enable each Member to prepare its federal
income tax return, if any. The Managing Member shall mail such materials to (i) each Member and (ii) each
former Member (or its successors, assigns, heirs or personal representatives) who may require such information in
preparing its federal income tax return.

ARTICLE VIII
EXCULPATION AND INDEMNIFICATION

SECTION 8.1 Exculpation and Indemnification.

(a)             Notwithstanding anything to the contrary in this Agreement, the Managing Member,
its members and Affiliates and its and their directors, officers, shareholders, members, trustees and employees
(individually and respectively, a “Released Party”) shall not be liable to the Company or to the Members for any
losses, claims, damages or liabilities arising from any act or omission performed or omitted by such Released
Party arising out of or in connection with this Agreement or the Company’s business or affairs, except for (i) any
such loss, claim, damage or liability attributable to fraud, gross negligence or willful misconduct or material
breach of its obligations under this Agreement; or (ii) any such loss, claim, damage or liability attributable to or
arising out of or as a result of, any Released Party’s position as an officer, director, trustee or controlling
shareholder of the Managing Member or with respect to actions taken or omitted to be taken by them in such
capacity.

The Managing Member shall, to the fullest extent permitted by applicable law, indemnify,
defend and hold harmless the Company and the Members against any losses, claims, damages or liabilities to
which the Company or the Members may become subject in connection with (i) the fraud, gross negligence or
willful misconduct of a Released Party or material breach of its obligations under this Agreement, or (ii) actions or
omissions of any Released Party relating to their positions as executive officers, trustees, directors or controlling
shareholders of ARA or actions taken or omitted to be taken by them in such capacity.

(b)             The Company shall, to the fullest extent permitted by applicable law, indemnify,
defend and hold harmless each Released Party against any losses, claims, damages or liabilities to which such
Released Party may become subject in connection with any matter arising out of or in connection with this
Agreement or the Company’s business or affairs, except for any such loss, claim, damage or liability attributable
to the fraud, gross negligence, willful misconduct or Event of Default of such Released Party or material breach
of its obligations under this Agreement or as a result of any Released Party’s position as an officer, trustee,
director or controlling stockholder of the Managing Member or with respect to actions taken by or omitted to be
taken by any Released Party in such capacity. If any Released Party becomes involved in any capacity in any
action, proceeding or investigation in connection with any matter arising out of or in connection with this
Agreement or the Company’s business or affairs, the Company shall reimburse such Released Party for its legal
and other expenses (including the cost of any investigation and preparation) as they are incurred in connection
therewith, provided that such Released Party has agreed to promptly repay to the Company the amount of any
such reimbursed expenses paid to it if it shall ultimately be determined that such Released Party was
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not entitled to be indemnified by the Company in connection with such action, proceeding or investigation. Any
such obligation of the Company shall be limited to the assets of the Company and there shall be no personal
liability of the Members for any such obligation of the Company. The Managing Member shall cause the
Company to use its commercially reasonable efforts to obtain the funds needed to satisfy its indemnification
obligations from third parties (for example, pursuant to insurance policies or indemnification arrangements with
Investments) before causing the Company to make payments pursuant to Article VIII.  Notwithstanding the
foregoing, nothing in this Section 8.1(b) shall prohibit the Managing Member from causing the Company to make
such payments if the Managing Member determines in its reasonable discretion that the Company is not likely to
obtain sufficient funds from such other sources in a timely fashion, or that attempting to obtain such funds would
be futile or not in the best interest of the Company.



(c)             Each Member covenants for itself and its successors, assigns, heirs and personal
representatives that such Person will, at any time prior to or after dissolution of the Company, on demand,
whether before or after such Person’s withdrawal from the Company, pay to the Company or the Managing
Member any amount which the Company or the Managing Member, as the case may be, was legally required to
pay and did pay in respect of taxes (including withholding taxes) imposed upon income of or distributions to such
Member.

ARTICLE IX
DURATION AND DISSOLUTION OF THE COMPANY

SECTION 9.1 Duration. The Company shall continue until terminated pursuant to Section 9.2.

SECTION 9.2 Dissolution. Subject to the Act, the Company shall be dissolved and its affairs
shall be wound up upon the earliest to occur of:

(a)             the written consent of the Managing Member and a Super Majority of the Members
to dissolve the Company; and

(b)             a decision made by the Managing Member to dissolve the Company because it has
reasonably determined that changes in any applicable law or regulation would have a material adverse effect on
the continuation of the Company and has delivered to the Members an opinion of counsel reasonably acceptable
(as to the opinion itself and the counsel rendering such opinion) to the Members to that effect.

SECTION 9.3 Winding Up of Company. Upon dissolution, the Company’s business shall be
wound up in an orderly manner. The Managing Member shall be the liquidator to wind up the affairs of the
Company pursuant to this Agreement. If no managing member remains, the Members holding a majority of the
Interest Percentages may approve one or more liquidators to act as the liquidator in carrying out such liquidation.
Subject to the Act (and with respect to any distribution of assets, Article VI), the liquidator shall dispose of or
distribute all Company assets to the Members within one year following dissolution, except that such one-year
period may be extended with the consent of the Members holding a majority of the Interest Percentages. During
such winding up period the liquidator shall not pursue the acquisition of
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additional Company assets or require any further Capital Contributions from the Members unless, and then only to
the extent, required to pay normal and reasonable Company Expenses.

SECTION 9.4 Distribution Upon Dissolution of the Company.

(a)             Upon dissolution of the Company, the liquidator shall determine which assets of the
Company shall be disposed of. In performing its duties, the liquidator is authorized to sell, distribute, exchange or
otherwise dispose of the assets of the Company in any manner that the liquidator shall determine to be in the best
interest of the Members. Subject to the Act, after all liabilities contingent or otherwise of the Company (including
any liabilities to the Members and any obligations to the Members under Section 8.1) have been satisfied or duly
provided for (as determined by the liquidator in its discretion), the remaining assets of the Company shall be
distributed to the Members pro rata, accordance with their respective Interest Percentages (after giving effect to
adjustments attributable to all Company transactions prior to any such distribution). It is the intention of the
parties that Distributable Cash on liquidation is consistent with Members Capital Accounts.

(b)             Subject to the Act, if at the time of dissolution, any new construction, repair or
rehabilitation of Company assets has not been completed, then completion thereof shall be a proper act in winding
up the Company and the liquidator shall have full power and authority to do all acts appropriate to complete any
such construction, repair or rehabilitation in process, including arranging for all appropriate financing. The full
rights, powers and authority of the liquidator shall continue so long as appropriate and necessary to complete the
process of winding up the business and affairs of the Company.

(c)             In the discretion of the liquidator a portion of the distributions that would otherwise
be made to the Members pursuant to this Section 9.4 may be withheld to provide a reserve for Company liabilities
(contingent or otherwise), provided that such withheld amounts shall be distributed to the Members as soon as the
liquidator determines, in its discretion, that such amounts are no longer necessary to be retained.

(d)             Except as otherwise provided in this Agreement, (i) each Member shall look solely to
the assets of the Company for the return of its Capital Contributions and shall have no right or power to demand
or receive property other than cash from the Company and (ii) no Member shall have priority over any other
Member as to the return of its Capital Contributions. Subject only to any applicable provisions of the Act, in
conjunction with the dissolution of the Company, no Member shall have any obligation to contribute to or
reimburse the Company for any deficit in such Member’s Capital Account.

ARTICLE X
TRANSFERABILITY OF A MEMBER'S INTEREST

SECTION 10.1 Restrictions on Transfer.



(a)             First Two Years. Prior to the two (2) year anniversary of the date hereof, no Member
may transfer all or a portion of its Interest without the prior written consent of the other Members. After the two
(2) year anniversary of the date hereof, each Member may
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Transfer its Interest subject to Section 10.5, but shall not be permitted to Transfer less than all of its Interest
pursuant to any such Transfer.

(b)             Mezzanine Loan. Notwithstanding the foregoing, the GDC Members shall be
permitted to grant to the lender under the Mezzanine Loan a security interest in their respective Interest.

SECTION 10.2 Expenses of Transfer; Indemnification. All expenses, including attorneys’ fees
and expenses, incurred by the Managing Member or the Company in connection with any Transfer shall be fully
borne by the transferring Member or such Member’s transferee. In addition, the transferring Member or such
transferee shall indemnify the Company and the Managing Member in a manner reasonably satisfactory to the
Managing Member against any losses, claims, damages, liabilities or expenses to which the Company or the
Managing Member may become subject arising out of or based upon any false representation or warranty made by,
or breach or failure to comply with any covenant or agreement of, such transferring Member or such transferee in
connection with such Transfer.

SECTION 10.3 Recognition of Transfer.

(a)             The Company shall not recognize for any purpose any purported Transfer of all or
any portion of the Member’s Interest (including some or all of its rights or obligations hereunder) and no
transferee of all or any portion of such Interest shall be admitted as a Member hereunder unless:

(i)             the provisions of Sections 10.1, 10.2, 10.3(b) and 10.8 shall have been complied with;

(ii)            the Managing Member shall have been furnished with the documents effecting such
Transfer, in form and substance reasonably satisfactory to the Managing Member, executed and
acknowledged by both transferor and the transferee;

(iii)           such Transfer shall have been made in accordance with all applicable laws and
regulations and all necessary governmental consents shall have been obtained and requirements satisfied,
including the Transfer having been made pursuant to an exemption from the Securities Act and in
compliance with the provisions of New York corporate securities law or any other applicable state real
estate or securities laws or regulations, and such Transfer shall not jeopardize the availability of the
Company’s exemption from registration in connection with the original offering and sale of Interests
referred to in Section 11.4(a);

(iv)          such Transfer will not cause the Company to be treated as a publicly traded
partnership for federal income tax purposes;

(v)           the books and records of the Company shall have been changed (which change shall
be made as promptly as practicable) to reflect the admission of such Member;
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(vi)          all necessary instruments reflecting such admission shall have been filed in each

jurisdiction in which such filing is necessary in order to qualify the Company to conduct business or to
preserve the limited liability of the Members; and

(vii)         the Managing Member shall have received such advice and opinions from counsel to
the transferor and counsel to the Company as the Managing Member shall reasonably deem appropriate to
determine that the Transfer complies with the requirements of clauses (iii) and (iv) above.

(b)             Each transferee, as a condition to its admission as a Member, shall execute and
acknowledge such instruments, in form and substance reasonably satisfactory to the Managing Member, as the
Managing Member reasonably deems necessary or desirable to effectuate such admission and to confirm the
agreement of such Member to be bound by all the terms and provisions of this Agreement with respect to any
rights and/or obligations represented by the Interest acquired by such Member. The admission of any such
Member shall not require the approval of any Member other than the Managing Member. If the transferor is ARA,
then for this purpose the Managing Member shall be the GDC Members.

SECTION 10.4 Transfers During a Fiscal Year. If any Transfer of a Member’s Interest shall
occur at any time other than the end of a Fiscal Year, the distributive shares of the various items of Company



income, gain, loss and expense as computed for tax purposes and the distributions of the Company shall be
allocated between the transferor and the transferee consistent with applicable requirements under Code Section
706; provided that no such allocation shall be effective unless the transferor and the transferee shall have agreed to
reimburse the Managing Member and the Company for any incremental accounting fees and other expenses
incurred by the Managing Member in making such allocation. Neither the Managing Member nor the Company
shall incur any liability for making allocations and distributions in accordance with the provisions of this Section
10.4.

SECTION 10.5 Buy-Sell Procedure.

(a)             At any time following the two (2) year anniversary of the date hereof, any Member
shall have the right to commence the Buy-Sell procedure pursuant to this Section 10.5 as set forth below (the
“Buy-Sell Procedure”); provided, however, in the event a Buy-Sell procedure under Section 10.5 of the operating
agreement of any of GDC Beechwood, LLC, GDC SMG, LLC, or SMG Celebration, LLC (the “Affiliated
Companies”) is triggered, the Member that is, or is the Affiliate of, the Person that so triggers such Buy-Sell
Procedure shall be deemed to have triggered the Buy-Sell Procedure under this Section 10.5; provided, further, in
the event of any triggering of the Buy-Sell Procedure hereunder that results in a sale of the Property, the “Property”
under this Agreement and each such other operating agreement shall be transferred together unless otherwise
agreed to by the Members and the members of the Affiliated Companies.

(b)             The Member commencing such Buy-Sell Procedure (the “Triggering Member”) shall
submit a demand (the “Demand”) to all other Members of the Company. Following receipt of the Demand, all
Members shall discuss in good faith, for a period of thirty (30) days from such receipt or such longer period of
time as all Members may agree (the
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“Negotiation Period”), the potential for the Triggering Member to sell its Interest to the other Members, or to
acquire the Interests of the other Members, all on terms mutually satisfactory to all Members. If the Members are
unable to reach a mutual resolution during the Negotiation Period, then the GDC Members (for purposes of this
Section 10.5, the “Sales Member”), shall thereafter be authorized and directed to use its commercially reasonable
efforts to secure a third-party arms-length purchaser (a “Purchaser”) of the Property, as set forth below.

(c)             The Sales Member is authorized to (i) market the property to the general public,
through a broker or otherwise, (ii) solicit offers from and make offers to potential Purchasers, (iii) negotiate with
potential Purchasers, (iv) fully negotiate, execute and deliver any reasonable agreement necessary to sell the
Property to a potential Purchaser (collectively, a “Purchase Agreement”) in accordance with the Approved Sales
Terms (hereinafter defined), and (v) take all steps necessary to close under such Purchase Agreement and sell the
Property to such Purchaser (the date of such closing the “Sale Closing Date”). Any Purchase Agreement must
contain terms which (1) are reasonable and customary with respect to similar properties, (2) shall not allow any
direct personal liability to attach to any Member with regard thereto, (3) shall provide a purchase price equal to or
greater than the then fair market value of the Property, as reasonably determined by the Sales Member (the “Sale
Price”), (4) shall provide sufficient time for the Members to effect any internal tax restructuring reasonably
desired, or to identify any replacement properties for a like-kind exchange pursuant to Section 1031 of the Internal
Revenue Code, (5) shall permit that the sale of the Property thereunder is contingent upon the closing of sale of the
real property owned by the Affiliated Companies under Section 10.5 of the operating agreements thereof, (6) shall
allow for the occurrence of a Member Pre-Closing in accordance with the terms hereof and (7) shall provide for
the full release of the ARA Members (and their Affiliates) from any guarantees of debt of the Company
(collectively, the “Approved Sales Terms”). Provided that the Purchase Agreement contains only Approved Sales
Terms, all Members, including the Managing Member, shall cooperate with the Sales Member to negotiate,
execute and close such Purchase Agreement, including the provision of any information or
documentation reasonably requested, and the execution of any customary and reasonable document required in
connection with such Purchase Agreement. No Member other than the Sales Member shall initiate any discussions
or negotiations with any Purchaser or potential Purchaser regarding a Purchase Agreement, and the other Members
shall promptly refer any inquiries or proposals received thereby from a potential Purchaser to the Sales Member.
Prior to engaging any broker in connection with any proposed sale of the Property pursuant to this Section 10.5,
the Sales Member shall deliver to the ARA Member a written request for the names of at least three nationally
recognized real estate brokers recommended by the ARA Member, and, if the Sales Member receives a written
response from the ARA Member within five (5) Business Days of the ARA Member’s receipt of such request, then
the Sales Member shall be required to use one of the brokers set forth in the written response of the ARA Member
as the exclusive broker for the sale of the Property.

(d)             Upon the execution by the Company and the Purchaser of a Purchase Agreement, the
Sales Member will provide a copy thereof to all other Members, along with a written notice (the “Sale Notice”)
setting forth the Company’s independent certified accountant’s calculation of the sum of (i) the estimated portion
of the Sale Price which would be distributable to ARA Members in accordance with this Agreement (assuming
cash sale proceeds in the amount of such Sale Price together with any cash or other liquid assets held by the
Company on
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the Sale Closing Date, including any reserves, less the estimated amount that would then be required to repay the
indebtedness, closing expenses and other obligations of the Company on the Sale Closing Date (including all
amounts that would be incurred by the Company as prepayment fees, breakage fees, exit fees or similar fees, if
any, under any then existing financing arrangements if such financing would be required to be paid off as a result
of such sale) if the Sale Price were distributed in accordance with Section 9.4 plus (ii) the Premium (such sum, the
“Member Purchase Price”). Prior to any closing under any Purchase Agreement pursuant to this Article, the
Company’s independent certified public accountants shall audit the books and records of the Company and
determine the amounts payable pursuant to this Section to each Member (the “Final Member Purchase Price”).
Such computation shall reflect all relevant activities through the Sale Closing Date and the purchase price actually
paid pursuant to the Purchase Agreement, which shall be certified as true and correct by an authorized officer of
each of the Sales Member and the Purchaser. Such computation shall take into account any Capital Contributions
or distributions or any tax items earned or accrued by the Company prior to the Sale Closing Date. The accountants
shall deliver to each Member a detailed statement and explanation of such calculations. The determination of the
accountants shall be prima facie evidence of the amounts to be paid pursuant to this Section. The costs of the
accountants in performing the services described in this subsection shall be paid by the Company. For purposes
hereof, “Premium” shall be 100% of the tax that would be payable by ARA pursuant to Code Section 704(c) if the
membership interest in the Property Owner initially contributed to the Company by ARA were sold on the date of
the Sale Notice at its initial, unadjusted 704(c) Value as of the date of such contribution (the “BIG Tax”). For
purposes hereof, the BIG Tax shall be calculated based on the maximum combined effective U.S. federal, state,
and local tax rate applicable to an individual resident of New York, New York, such rate determined at the time of
the Pre-Closing.

(e)             On the Sale Closing Date, but immediately prior to the closing of the sale of the
Property, the Sales Member may, at its sole option, purchase the Interests of the other Members by paying to such
other Members the Final Member Purchase Price (the “Member Pre-Closing”). The Member Pre-Closing shall be
held at the same location as the closing of the sale of the Property or at such other place as may be mutually agreed
upon by the Members. At the Member Pre-Closing, the ARA Member shall Transfer its Interest(s), free and clear
of any liens, encumbrances or restrictions on transfer, against delivery of the Final Member Purchase Price
therefor, and the ARA Member shall execute and deliver such instruments and documents as may be necessary or
desirable to effectuate the Transfer of the ARA Member’s Interest(s) to the Sales Member or its designee. The
Members shall also execute and deliver at such time an amendment to this Agreement, if appropriate, whereby the
ARA Member withdraws from the Company. The Final Member Purchase Price shall be paid in cash at the
Member Pre-Closing by wire transfer of immediately available federal funds. Effective as of the Member Pre-
Closing, the ARA Member shall cease to be a Member of the Company and shall have no further rights, duties or
obligations to the Company arising out of this Agreement or otherwise. Subsequent to the Member Pre-Closing,
the ARA Member shall have no further interest in the Company’s capital, profits, losses, gains or distributions.

SECTION 10.6 Withdrawal of the Members. Except as otherwise provided in this Article X, the
Members may not withdraw from the Company prior to its dissolution.
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SECTION 10.7 Like Kind Exchange. With respect to a sale of the Property pursuant to Section

10.5 (Buy-Sell Procedure), the parties shall agree to use commercially reasonable efforts to permit Property Owner
to avail itself of a like-kind exchange.

SECTION 10.8 Permitted Transfers. Notwithstanding the foregoing, the prohibitions on
Transfers set forth in Section 10.1 shall not apply to transfers of Interests held by individual Members during
lifetime or at death to (i) other Member(s), (ii) immediate family member(s) of such Member or trusts for their
benefit or (iii) if such Member is a trust, to sucessor trustee(s) and/or in further trust for the benefit of the
beneficiaries thereof..

ARTICLE XI
MISCELLANEOUS

SECTION 11.1 REIT. To the extent that any Member or indirect owner of a Member is a real
estate investment trust, (a) the Managing Member will use its reasonable best efforts to manage the Property with
the goal of generating income qualifying under Code Section 856(c)(3) and holding assets qualifying under Code
Section 856(c)(4)(A). for real estate investment trust gross income tests under the Code, and (b) notwithstanding
any other provisions hereof, all expenses incurred by or on behalf of the Company as a result of such Member
having such status, shall be for the account of such Member.

SECTION 11.2 Limited Liability of Members. Except for the obligations under this Agreement,
including the obligations to make Capital Contributions pursuant to Article V, the liability of the Members shall be
limited to the maximum extent permitted by the Act.

SECTION 11.3 Amendment to the Agreement. This Agreement may only be amended with
unanimous consent of all Members.



SECTION 11.4 Investment Representation. Each Member, by executing this Agreement,
represents and warrants that the following statements are true:

(a)             it understands and accepts that the offering and sale of Interests is intended to be
exempt from Registration under the Securities Act of 1933, as amended (the “Securities Act”), by virtue of
Section 4(2) of the Securities Act and that the Company will make a notation in its records as to the
nontransferability of the Interests without the prior consent of the Managing Member and place a legend on any
certificates evidencing the Interests to the effect that the Interests may not be transferred in violation of the
Securities Act;

(b)             it understands and accepts that the offering and sale of Interests is intended to be
exempt from registration under the securities laws of the state or states in which the offer and sale are deemed to
be made, by virtue of a transactional exemption set forth therein;

(c)             it has such knowledge and experience in business, tax and financial matters so as to
enable it to utilize the information made available to it in connection with the offering of the Interests in order to
evaluate the merits and risks of an investment in the Interests and to make an informed investment decision with
respect thereto;
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(d)             it is an “accredited investor” within the meaning of Rule 501 of Regulation D under

the Securities Act;

(e)             it is making its investment in the Company for its own account and not for the
account of others and is not investing with the present intention of selling, distributing, transferring or reallocating
all or any portion of its investment and, while the disposition of its investments is always subject to its own
control, presently intends to hold the same until the Company is terminated;

(f)              it understands that transferability of its Interest is restricted and the Member cannot
expect to have any liquidity with respect to its investment;

(g)             it is duly authorized and has full power and authority to enter into this Agreement and
to perform its obligations hereunder, the person who has executed this Agreement on behalf of the Member is
duly authorized to do so, and such execution and performance will not violate or conflict with any law, rule,
regulation, order, decree, contract or agreement to which the Member or such person is subject or by which they
are bound;

(h)             unless the Managing Member has otherwise been notified in writing, the Member is
not a “Benefit Plan Investor” as defined by 29 C.F.R. 2510.3-101(f)(2), including (a) any “employee benefit
plan”, as defined by Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended,
including but not limited to foreign plans and governmental plans; (b) any “plan” described by Section 4975 of
the Code, as amended, including but not limited to individual retirement accounts and Keogh plans or (c) any
entity deemed to hold “plan assets” of the foregoing;

(i)              it understands that no federal or state agency has recommended or endorsed the
purchase of the Interests or passed on the adequacy or accuracy of the information set forth in this Agreement;

(j)              it has had the opportunity, at a reasonable time prior to its purchase of the Interests, to
ask questions and receive answers concerning the terms and conditions of an investment in the Company and to
obtain any additional information, financial or otherwise, which it deems appropriate in order to evaluate an
investment in the Company; and

(k)             it is treated as a single investor for purposes of the Investment Company Act of 1940.

SECTION 11.5 Representations.

 (a) The Managing Member represents and warrants to the Members that:

(i)             the Managing Member is a limited liability company, duly formed, validly existing
and in good standing under the laws of the State of Delaware and is duly qualified and in good standing
in each jurisdiction in which the character and location of its properties or the nature of its business
activities makes such qualification necessary, and has all requisite power and authority to execute, deliver
and perform this Agreement;
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(ii)            the execution, delivery and performance by the Managing Member of this Agreement

is within its power, has been authorized by all necessary action and does not contravene any provision of
its organizational documents;

(iii)           this Agreement is a valid and binding obligation of the Managing Member;

(iv)          the execution, delivery and performance of this Agreement by the Managing Member
does not conflict with or result in a breach of any of the provisions of, or constitute a default under, any
bond, note or other form of indebtedness, indenture, mortgage, deed of trust, loan agreement or similar
instrument, any lease or other agreement or contract to which it is a party or by which any of its property
may be bound or any applicable law or order, rule or regulation or any court or governmental agency that
has jurisdiction over it or any of its property;

(v)           there are no actions, suits or proceedings pending or, to the knowledge of the
Managing Member, threatened against or affecting the Managing Member or, to the knowledge of the
Managing Member or its members, which would bring into question the validity of the transactions
contemplated by this Agreement or might result in a material adverse change in the business, assets or
condition of the Managing Member;

(vi)          no officer or director of the Managing Member has been charged or convicted of any
misdemeanor relating to misuse of money, or any felony, and there are no pending actions related to
breach of fiduciary duty;

(vii)         during the term of the Company, the Managing Member will not subject any of its
Interests in the Company (or its respective right in the future to receive income or profits from the
Company) to the claims of any creditors;

(viii)        during the term of the Company, the Managing Member shall defend at its sole cost
and expense any claim made against its Interest in the Company (or its respective right in the future to
receive income or profits from the Company) resulting from the respective indebtedness or the claims of
any creditors of the Managing Member; and

(ix)          during the term of the Company, the Managing Member shall promptly notify the
Members as to (A) any claim asserted or threatened against the Managing Member’s Interest in the
Company (including its right in the future to receive income and profits from the Company), or against
any assets of the Company or against any of the respective members of the Managing Member and
(B) any other obligation entered into by the Managing Member or any of the respective members of the
Managing Member, where such claim or obligation in the judgment of the Managing Member might
reasonably have a material adverse effect on the Company or the Interest of the Members in the
Company.

 (b) Each Member represents and warrants to the Managing Member that:
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(i)             it is duly formed and validly existing under the laws of the jurisdiction of its

formation or is an individual and has all requisite power and authority to execute, deliver and perform this
Agreement;

(ii)            the execution, delivery and performance of this Agreement by it are within its power
and have been authorized by all necessary action and do not contravene any provision of its articles of
formation or governance;

 (iii) this Agreement is a valid and binding obligation of the Member; and

(iv)          the execution, delivery and performance of this Agreement by it does not conflict with
or result in a breach of any of the provisions of, or constitute a default under, any bond, note or other form
of indebtedness, indenture, mortgage, deed of trust, loan agreement or similar instrument, any lease or
other agreement or contract to which it is a party or by which any of its property may be bound or any
applicable law or order, rule or regulation or any court or governmental agency that has jurisdiction over
it or any of its property.

SECTION 11.6 Successors; Counterparts. This Agreement (i) shall be binding as to the
executors, administrators, estates, heirs and legal successors of the Members and (ii) may be executed in several
counterparts with the same effect as if the parties executing the several counterparts had all executed one
counterpart.

SECTION 11.7 Governing Law; Severability. This Agreement shall be governed by and
construed in accordance with the laws of the State of New York without giving effect to the principles of conflict



of laws thereof. In particular, it shall be construed to the maximum extent possible to comply with all of the terms
and conditions of the Act. If, nevertheless, it shall be determined by a court of competent jurisdiction that any
provision or wording of this Agreement shall be invalid or unenforceable under said Act or other applicable law,
such invalidity or unenforceability shall not invalidate the entire Agreement. In that case, this Agreement shall be
construed so as to limit any term or provision so as to make it enforceable or valid within the requirements of
applicable law, and, in the event such term or provision cannot be so limited, this Agreement shall be construed to
omit such invalid or unenforceable provisions. If it shall be determined by a court of competent jurisdiction that
any provision relating to the distributions and allocations of the Company or to any fee payable by the Company is
invalid or unenforceable, this Agreement shall be construed or interpreted so as (i) to make it enforceable or valid
and (ii) to make the distributions, allocations and fees as closely equivalent to those set forth in this Agreement as
is permissible under applicable law.

SECTION 11.8 Filings. Following the execution and delivery of this Agreement, the Managing
Member shall promptly prepare any documents required to be filed and recorded under the Act, and the Managing
Member shall promptly cause each such document to be filed and recorded in accordance with the Act and, to the
extent required by local law, to be filed and recorded or notice thereof to be published in the appropriate place in
each state in which the Company may hereafter establish a place of business. The Managing Member shall also
promptly cause to be filed, recorded and published such statements of fictitious business name and other notices,
certificates, statements or other instruments required by any provision of any
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applicable law of the United States or any state or other jurisdiction which governs the conduct of its business from
time to time.

SECTION 11.9 Power of Attorney. Each Member does hereby constitute and appoint the
Managing Member as its true and lawful representative and attorney-in-fact, in its name, place and stead to make,
execute, sign, deliver and file (i) a Certificate of Formation of the Company, any amendment thereof required
because of an amendment to this Agreement or in order to effectuate any change in the membership of the
Company, (ii) any amendments to this Agreement pursuant to Section 11.1 after obtaining the approval required
for such amendment and (iii) all such other instruments, documents and certificates which may from time to time
be required by the laws of the United States of America, the State of New York or any other state, or any political
subdivision or agency thereof, to effectuate, implement and continue the valid and subsisting existence of the
Company or to dissolve the Company in accordance with the provisions of this Agreement.

The power of attorney granted hereby is coupled with an interest and shall (a) survive and not be
affected by the subsequent death, incapacity, disability, dissolution, termination or bankruptcy of the r Member
granting the same or the transfer of all or any portion of the Member’s Interest and (b) extend to the Member’s
successors, assigns and legal representatives.

SECTION 11.10 Waiver of Action for Partition. Each of the Members irrevocably waives any
right that it may have to maintain any action or other legal proceeding for partition with respect to any of the
Company’s assets.

SECTION 11.11 Headings. Section and other headings contained in this Agreement are for
reference purposes only and are not intended to describe, interpret, define or limit the scope or intent of this
Agreement or any provision hereof.

SECTION 11.12 Additional Documents. Each Member, upon the request of the Managing
Member, agrees to perform all further acts and execute, acknowledge and deliver any documents that may be
reasonably necessary to carry out the provisions of this Agreement.

SECTION 11.13 Goodwill. No value shall be placed on the name or goodwill of the Company.

SECTION 11.14 Notices. All notices, requests and other communications to any party hereunder
shall be in writing (including telecopier or similar writing) and shall be given to such party (and any other person
designated by such party) at its address or telecopier number set forth on Schedule A hereto or such other address
or telecopier number as such party may hereafter specify for the purpose by notice to the Managing Member. Each
such notice, request or other communication shall be effective upon actual receipt.

SECTION 11.15 Enforcement Costs. In the event any Member defaults in the performance of its
obligations under this Agreement, the Company or any non-defaulting Member enforcing its rights under this
Agreement or compelling such defaulting Member to perform its obligations hereunder shall be entitled to collect
from the defaulting Member all
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reasonable costs and expenses (including, reasonable attorneys’ fees and costs) expended or incurred in connection
with enforcing its rights under this Agreement.

SECTION 11.16 No Third Party Rights. The obligations or rights of the Company or any
Members to make or require any Capital Contribution under this Agreement shall not grant any rights to or confer
any benefits upon any Person who is not a Member. The provisions of this Agreement are intended only for the
regulation of relations among Members,

SECTION 11.17 Putative Members and the Company. This Agreement is not intended for the
benefit of non-Member creditors and does not grant any rights to non-Member creditors.
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IN WITNESS WHEREOF, the undersigned have hereto set their hands as of the day and year

first above written.

MANAGING MEMBER: ACADIA REALTY ACQUISITION I, LLC

 

By:________________________
Robert Masters, Senior Vice President

 
MEMBER:  

________________________
SAMUEL GINSBURG

 

________________________
MARTIN GINSBURG
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SCHEDULE A

 
MEMBERS, ADDRESSES, INITIAL CAPITAL ACCOUNTS AND INTEREST 

PERCENTAGES

Managing Member

ACADIA REALTY ACQUISITION I, LLC
c/o Acadia Realty Trust
1311 Mamaroneck Avenue, Suite 260
White Plains, New York 10605
Attention: Robert Masters  
 Senior Vice President
Initial Capital Account: $2,621,071
Interest Percentage: 22.22%
 
Members
 
Samuel Ginsburg
GDC Properties, Inc.
245 Saw Mill River Road
Hawthorne, New York 10532
Initial Capital Account: $4,587,464.50
Interest Percentage: 38.89%
 
Martin Ginsburg
Ginsburg Development Companies, LLC
100 Summit Lake Drive
Suite 100
Valhalla, NY 10595
Initial Capital Account: $4,587,464.50



Interest Percentage: 38.89%
 
 
 

 
 

SCHEDULE B

OFFICERS

 President Kenneth F. Bernstein

 Senior Vice President/Secretary Robert Masters
 

 Assistant Secretary Carol Smrek
 

 
 

 
EXHIBIT A

PROPERTY DESCRIPTION

 
 

 
EXHIBIT B

TWEETERS TRANSACTION

See attachment.
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AMENDED AND RESTATED

OPERATING AGREEMENT

SMG CELEBRATION, LLC

 
Effective as of

January 4, 2006

 
 
 
 
 

 

 
 

 
AMENDED AND RESTATED

 
OPERATING AGREEMENT

 
SMG CELEBRATION, LLC

AMENDED AND RESTATED OPERATING AGREEMENT dated as of January 4, 2006, by
and among those Persons set forth on Schedule A attached hereto.

WHEREAS, SMG Celebration, LLC (the “Company”) was formed on May 22, 2001, as a
limited liability company under the New York Limited Liability Company Law;

WHEREAS, the Members desire to amend and restate the limited liability company agreement
of the Company in its entirety on the terms and subject to the conditions set forth in this Agreement;

WHEREAS, on the date hereof, (a) each of ARA BS LLC, a Delaware limited liability
company, and ARA BH LLC, a Delaware limited liability company, was merged with and into SMG Celebration,
LLC with SMG Celebration, LLC being the surviving limited liability company in such merger (the “First
Mergers”) and (b) immediately following the effectiveness of the First Mergers, each of AII BS LLC, a Delaware
limited liability company, and AII BH, a Delaware limited liability company, shall be merged with and into SMG
Celebration, LLC with SMG Celebration, LLC being the surviving limited liability company in such second
merger; and

WHEREAS, the Agreement and Plan of Merger pursuant to which ARA BS LLC, ARA BH
LLC, AII BS LLC and AII BH LLC were merged with and into SMG Celebration, LLC provides that the
Company shall be the surviving limited liability company and the limited liability operating agreement of the
Company as the survivor of such mergers shall be in the form of this Agreement, until amended after the date
hereof in accordance with the New York Limited Liability Company Law and other applicable law.

NOW, THEREFORE, the parties hereto hereby agree as follows:

ARTICLE I
DEFINITIONS

SECTION 1.1 Definitions. As used herein, the following terms have the following meanings:



“704(c) Value” has the meaning set forth in Section 6.4(b)(i).

“Act” means the Limited Liability Company Law of the State of New York, as amended from
time to time. Any and all references to specific provisions of the Act shall be deemed to refer to any corresponding
provisions of any succeeding law.

 
 

 
“Administrative Services Agreement” means the Administrative Services Agreement, dated as

of the date hereof, by and between the Property Owner and GDC, as such agreement may be amended, restated or
otherwise modified from time to time.

“Affiliate”, with respect to any Person, means (i) any Person directly or indirectly controlling,
controlled by, or under common control with, such Person, (ii) any Person directly or indirectly owning or
controlling ten percent (10%) or more of the outstanding voting securities of such Person, (iii) any officer,
member, director or trustee of such Person, (iv) if such Person is an officer, member, director or trustee, any Person
for which such Person acts in any such capacity, and (v) as to any Person or any officer, member, director or trustee
mentioned above who is an individual, the members of the immediate family of such individual. For purposes of
this definition, “control” means possession, directly or indirectly, of the power to direct or cause the direction of
the management and policies of a Person, whether through the ownership of voting securities, by contract or
otherwise.

“Agreement” means this Amended and Restated Operating Agreement, as further amended from
time to time.

“Approved Debt” has the meaning set forth in Section 3.10(b).

“ARA” means Acadia Realty Acquisition I, LLC.

“ARA Member” means Acadia Realty Acquisition I, LLC and any Person to whom it Transfers
its Interest, for so long as such Person shall hold an Interest.

“Bankruptcy” means, with respect to a Person, the occurrence of (a) an assignment by the
Person for the benefit of creditors; (b) the filing by the Person of a voluntary petition in bankruptcy; (c) the entry
of a judgment by any court that the Person is bankrupt or insolvent, or the entry against the Person of an order for
relief in any bankruptcy or insolvency proceeding; (d) the filing of a petition or answer by the Person seeking for
itself any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under
any statute, law, or regulation; (e) the filing by the Person of an answer or other pleading admitting or failing to
contest the material allegations of a petition filed against it in any proceeding for reorganization or of a similar
nature; (f) the consent or acquiescence of the Person to the appointment of a trustee, receiver or liquidator of the
Person or of all or any substantial part of its properties; or (g) any other event which would cause the Person to
cease to be a member of a limited liability company under Section 18-304 of the Act.

“BIG Tax” shall have the meaning set forth in Section 10.5(d).

“Business Day” means any day except a Saturday, Sunday or other day on which commercial
banks in New York, New York are authorized by law to be closed.

“Buy/Sell Procedures” means the procedures contemplated by Sections 10.5(b) through (e).

“Capital Account” has the meaning set forth in Section 6.2(a).
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“Capital Contribution” and “Capital Contributions” have the meanings set forth in Section 5.2.

“Change of Control” means (i) a Transfer of all or substantially all of the assets of ARA to any
Person (other than an Affiliate of ARA), or group of Persons (other than Affiliates of ARA), in one transaction or a
series of related transactions, or (ii) a merger, consolidation, recapitalization, share exchange, reorganization or any
other transaction which results in Acadia Realty Trust failing to own, directly or indirectly, at least fifty-one
percent (51%) of the Interests or voting equity of ARA, in each case, if, following such Transfer or other
transaction, neither Joel Braun nor Kenneth Bernstein is responsible for the management of the ARA Member, or
its successor.

“Code” means the Internal Revenue Code of 1986, as amended from time to time. Any and all
references to specific provisions of the Code shall be deemed to refer to any corresponding provisions of any
succeeding law.



“Company” has the meaning set forth in the preamble.

“Company Expenses” has the meaning set forth in Section 3.5(a).

“Company Property” means any real estate asset or other property (real, personal or mixed)
owned, leased or licensed by the Company or the Property Owner, including the Property.

“Contributing Member” has the meaning set forth in Section 5.4.

“Disposition” means the sale, exchange, cancellation, financing, refinancing, transfer or other
similar disposition of all or any portion of the Property; provided, however, that “Disposition” shall not include
any tax-deferred exchange under the Code, or any lease, easement, license or other transfer of an interest in the
Property in the ordinary course of the business of the Company.

“Distributable Cash” means cash proceeds generated by operations, refinancings or sales which
the Managing Member determines is available for distribution to the Members and which the Managing Member
has reasonably determined (i) is in excess of the aggregate amount of any then payable Company Expenses, (ii)
will not be required to fund any reserves reasonably established for working capital or any other valid cash needs
of the Company within the following six (6) months, and (iii) with respect to refinancings and sales, is in excess of
any debt or other obligations of the Company and all costs incurred in connection with such refinancing or sale.

“Effective Date” means the stated date of this Agreement.

“Emergency Expense” means an expense which, in the Managing Member’s reasonable opinion,
is necessary to (i) prevent an immediate threat to the health, safety or welfare of any person in the immediate
vicinity of the Property, (ii) prevent immediate damage or loss to the Property, (iii) avoid the suspension of any
necessary service in or to the Property or (iv)
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avoid criminal or civil liability on the part of the Company, the Property Owner or any of the Members with
respect to activities at the Property or pursuant to this Agreement.

“Failed Contribution Amount” has the meaning set forth in Section 5.4.

“First Merger” has the meaning set forth in the recitals.

“Fiscal Period” means, with respect to any specified period, such period treated as a single
accounting period.

“Fiscal Year” has the meaning set forth in Section 2.7.

“GDC” means GDC Properties, Inc.

“GDC Members” means Samuel Ginsburg, Martin Ginsburg and any Person to whom either of
them Transfers its Interest, for so long as such Person shall hold an Interest.

“Initial Capital Contribution” has the meanings set forth in Section 5.1.

“Interest” means, with respect to any Member, the interest of such Member in the Company at
any particular time, including the rights and obligations of such Member as provided in this Agreement and the
Act.

“Interest Percentage” means, with respect to any Member, such Member’s Interest Percentage as
initially set forth on Schedule A, as it may be adjusted pursuant to this Agreement.

“Major Decision” has the meaning set forth in Section 3.4.

“Management Agreement” means the Management Agreement, dated as of the date hereof, by
and between the Property Owner and Acadia D.R. Management, Inc., as such agreement may be amended, restated
or otherwise modified from time to time, or any management agreement entered into by the Property Owner with
another manager after the termination thereof.

“Managing Member” means, at any time, any Person who, at such time, serves as a managing
member of the Company and initially is ARA.

“Member Loan” has the meaning set forth in Section 5.4.

“Member Loan Maturity Date” has the meaning set forth in Section 5.4.



“Members” means, at any time, the Members listed on Schedule A and each other Person that is
admitted as a Member after the date hereof in accordance with the terms of this Agreement and the Act, in each
case, for so long as such Person holds an Interest.

“Mezzanine Loan” means the loan made under the Note, dated as of January 4, 2006, between
Acadia Realty Limited Partnership, as lender, and Samuel Ginsburg and Martin Ginsburg, as borrowers, as such
Note may be amended, restated or otherwise modified from time to time.
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“Net Income” or “Net Loss” means the net income or net loss of the Company for any Fiscal

Period, as determined for federal income tax purposes, with the following adjustments:

(i)             any income of the Company that is exempt from federal income tax and not otherwise
taken into account in computing Net Income or Net Loss hereunder shall be added to such taxable income
or loss;

(ii)            any expenditures of the Company described in Code Section 705(a)(2)(B) or treated
as Code Section 705(a)(2)(B) expenditures pursuant to applicable Regulations under Code Section 704
and not otherwise taken into account in computing Net Income or Net Loss hereunder shall be subtracted
from such taxable income or loss; and

 (iii) any adjustment required in accordance with Section 5.4(b) shall be made.

“Non-Discretionary Expense” means any non-discretionary expense, as determined in the
Managing Member’s reasonable discretion, necessary to (i) comply with any of the Company’s obligations as
landlord under any lease, (ii) comply with any agreements, encumbrances or other instruments affecting title to the
Property, (iii) comply with any of the Company’s other contractual obligations with respect to non-discretionary
items under agreements to which the Company is a party (including under the Management Agreement), (iv) fulfill
the Property Owner’s real estate or other tax obligations, (v) maintain appropriate insurance for the Property, or
(vi) pay utility bills for the Property.

“Officers” has the meaning set forth in Section 4.1(a).

“Operating Budget” shall have the meaning set forth in Section 3.3(a).

“Person” means any individual, partnership, joint venture, corporation, limited liability
company, trust or other entity.

“Premium” shall have the meaning set forth in Section l0.5(d).

“Property” means the premises described in Exhibit A.

“Property Owner” has the meaning set forth in Section 2.5.

“Regulations” means the applicable Treasury Regulations, including Proposed and Temporary
Treasury Regulations, under the Code. Any and all references herein to specific provisions of the Regulations shall
be deemed to refer to any corresponding successor provision.

“Securities Act” has the meaning set forth in Section 11.4(a).

“Super Majority” shall mean the Members holding more than Sixty-Six and 2/3 percent (66
2/3%) of the Interest Percentages of the Company.

“Tax Matters Member” has the meaning set forth in Section 3.8(a).
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“Transfer” means a sale, exchange, transfer, assignment, pledge, hypothecation or other

disposition of all or any portion of an Interest, either directly or indirectly, to another Person. When used as a verb,
the term “Transfer” shall have a correlative meaning.

Certain defined terms which are intended to be used only within the confines of a single Section of this Agreement
are not necessarily defined or referenced in this Section 1.1.



SECTION 1.2 Interpretation. In this Agreement, unless otherwise specified: (a) singular words
include the plural and plural words include the singular; (b) words which include a number of constituent parts,
things or elements shall be construed as referring separately to each constituent part, thing or element thereof, as
well as to all of such constituent parts, things or elements as a whole; (c) words importing any gender include the
other gender; (d) references to any Person include such Person’s successors and assigns and, in the case of an
individual, the word “successors” includes such Person’s heirs, devisees, legatees, executors, administrators and
personal representatives, provided that the foregoing shall not negate the effect of any rights, restrictions or
conditions in this Agreement associated with any assignment or other transfer of any Interest of any Member; (e)
references to any statute or other law include all applicable rules, regulations and orders adopted or made
thereunder and all statutes or other laws amending, consolidating or replacing the statute or law referred to; (f)
references to any agreement or other document, including this Agreement, include all subsequent amendments
thereto or hereto or other modifications thereof or hereof entered into in accordance with the provisions thereof or
hereof; (g) the words “include” and “including”, and words of similar import, shall be deemed to be followed by
the words “without limitation” (h) the words “hereto”, “herein”, “hereof” and “hereunder”, and words of similar
import, refer to this Agreement in its entirety; (i) references to Articles, Sections, paragraphs, Schedules and
Exhibits are to the Articles, Sections, paragraphs, Schedules and Exhibits of this Agreement; and (j) numberings
and headings of Articles, Sections, paragraphs, Schedules and Exhibits are inserted as a matter of convenience and
shall not affect the construction of this Agreement.

SECTION 1.3 Consent and Approvals. In this Agreement, except as otherwise expressly
provided herein, (a) the “consent” or “approval” of the Members shall mean the written consent or written
approval of all of the Members and (b) whenever any action is required under this Agreement by the GDC
Members, it shall be by the affirmative vote of the holders representing more than fifty percent (50%) of the
Interest Percentage then held by the GDC Members as a group.

ARTICLE II
GENERAL PROVISIONS

SECTION 2.1 Company Name. The name of the Company is SMG Celebration, LLC.

SECTION 2.2 Principal Office; Agent for Service of Process. The principal executive office and
business address of the Company and the Managing Member shall be c/o Acadia Realty Trust, 1311 Mamaroneck
Avenue, Suite 260, White Plains, New York 10605 or such other place as the Managing Member shall determine in
its discretion. The address of the registered office of the Company in the State of New York is such principal
executive office, or
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such other address as may be designated from time to time by the Managing Member. The Company’s initial agent
for service of process shall be the Company, c/o Acadia Realty Trust, 1311 Mamaroneck Avenue, Suite 260, White
Plains, New York 10605, or such other address as may be designated from time to time by the Managing Member.
The Managing Member shall give notice to the Members of any change in the principal executive office or the
business address of the Company or the Managing Member, the New York registered office, or in the name or
address of the Company’s agent for service of process.

SECTION 2.3 Formation; Agreement, Inconsistencies with Act. The Company was formed as a
limited liability company under and pursuant to the provisions of the Act. The Members hereby agree that the
Company shall be governed by the terms and shall be subject to the conditions set forth in this Agreement;
provided, however, that, to the extent that any provision of this Agreement is prohibited or ineffective under the
Act, this Agreement shall be considered amended to the smallest degree possible such that it shall become
effective under the Act.

SECTION 2.4 Effective Date; Filings. This Agreement shall become effective upon the
effectiveness of the First Merger. The Company is hereby authorized to cause to be executed and filed such
agreements, documents and certificates, and to perform or cause to be performed such acts, as may be necessary
and appropriate to comply with the requirements for the formation, qualification and operation of a limited liability
company under the laws of the jurisdictions in which the Company shall from time to time conduct its business.

SECTION 2.5 Purposes of the Company. The purpose of the Company is to (a) be the sole
member of Acadia Brandywine Town Center, LLC, a Delaware limited liability company (the “Property Owner”)
and (b) to engage in any lawful act or activity and to exercise any powers permitted to limited liability companies
organized under the laws of the State of New York that are related or incidental to and necessary, convenient or
advisable for the accomplishment of the above-mentioned purpose. The Company shall have the power and
authority to take any and all actions necessary, appropriate, proper, advisable, convenient or incidental to or for the
furtherance of the purposes of the Company.

SECTION 2.6 Liability of Members Generally. Except as otherwise expressly provided in this
Agreement or the Act, no Member shall be obligated to make any contribution of capital or any payment to the
Company or have any liability for the debts and obligations of the Company.



SECTION 2.7 Fiscal Year. The fiscal year of the Company (the “Fiscal Year”) for financial
statement and federal income tax purposes shall be the calendar year.

SECTION 2.8 Competing Projects. Each Member agrees that for so long as such Member or an
Affiliate of such Member, directly or indirectly, holds an Interest, such Member shall not, and shall not permit any
of its Affiliates to, purchase, lease, or enter into any development, management, leasing or other arrangement
involving any existing or proposed retail or other commercial property located in whole or in part within the three-
mile radius from the Property, without first offering to the other Member the right to participate in such
acquisition, development, leasing or other arrangement on a 50/50 basis, except as set forth on
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Exhibit B. During such period, each Member shall notify the other Members of any investment or commercial
opportunity of which it or any of its Affiliates becomes aware, and would like to pursue involving any such
existing or proposed property within the three-mile radius from the Property. If none of the other Members commit
in writing to participate in any such proposed opportunity within thirty (30) days after receipt of notice thereof,
then the notifying Member may pursue such opportunity without the other Members.

ARTICLE III
MANAGEMENT AND OPERATIONS OF THE COMPANY

SECTION 3.1 Management of Day-to-Day Operations. The day-to-day business and affairs of
the Company shall be managed by the Managing Member. Except as otherwise set forth herein, including the
provisions of Section 3.4 hereof, the Managing Member shall be responsible for the day-to-day operations,
bookkeeping and financial reporting of the Company, and, except as limited by the terms of this Agreement and
the operating agreement of the Property Owner, shall be responsible for overseeing and directing the management
and operation of the Property and the Property Owner.

SECTION 3.2 Authority of the Managing Member. The Managing Member shall have all rights
and powers that may be possessed by a managing member under the Act on behalf and in the name of the
Company to carry out any and all of the objects and purposes of the Company and to perform all acts which it may
deem necessary or desirable, including the power to acquire, own, hold, finance, mortgage, pledge, sell, transfer,
distribute, and vote with respect to the Company assets, subject, however to the provisions of this Agreement
requiring Member approval, including Section 3.4 hereof.

SECTION 3.3 Budgets.

(a)           The Company shall operate and cause the Property Owner to operate under annual
operating budgets (“Operating Budgets”) that the Managing Member shall prepare, or cause to be prepared, which
shall contain the information set forth in Section 3.3(b) and shall otherwise be in a form reasonably acceptable to
the other Members and made available for review by the Members as set forth in Section 3.3(b).

(b)           For each Fiscal Year after the year in which this Agreement is executed, the Operating
Budget shall be made available for review by the Members in draft form by November l5 of each year with respect
to the following Fiscal Year and shall be submitted to the Members for final approval no later than December l5 of
each year with respect to the following Fiscal Year. The Managing Member has prepared the Operating Budget for
the Fiscal Year ending December 31, 2006, which has been approved by the Members and is attached hereto as
Exhibit C. Each proposed form of budget shall be substantially in the form set forth in Exhibit C.

(c)           Until such time as the Operating Budget for the Company and the Property Owner has
been approved by the Members, the Operating Budget for the Company and the Property Owner for the prior
Fiscal Year (the “Adjusted Prior Budget”) shall be adopted.
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SECTION 3.4 Major Decisions Requiring Consent of the Members. Notwithstanding the

provisions of Section 3.1 and Section 3.2, but subject to the terms of this Agreement, the Company will not, and
will not permit the Property Owner to, directly or indirectly (each of the following is referred to herein as a “Major
Decision”), without the consent of the Members holding a Super Majority of the Interest Percentages of the
Company:

(a)             (i) commence a voluntary case or other proceeding seeking liquidation,
reorganization or other relief with respect to the Company or the Property Owner or its debts under any
bankruptcy, insolvency, reorganization or other similar law now or hereafter in effect; (ii) seek the appointment of
a trustee, receiver, liquidator, custodian or other similar official in respect of the Property; (iii) consent to any such



relief or to the appointment of or taking possession by any such official in an involuntary case or other proceeding
commenced against the Company or the Property Owner; or (iv) make a general assignment for the benefit of
creditors;

(b)             permit the Company to operate in such manner as to be classified as an “investment
company” for purposes of the Investment Company Act of 1940;

(c)             take any act in contravention of this Agreement or which would make it impossible to
carry on the business of the Company;

(d)             issue or sell any securities or additional interests in the Company or the Property
Owner, adopt any merger, consolidation or other business combination transaction involving the Company or the
Property Owner or approve other monetization transaction or activities, or admit additional Members;

(e)             enter into any agreement with, pay any money to, or incur any debt or obligation to
any Member or any Person known by the Managing Member to be an Affiliate of any Member, except (i) pursuant
to the Management Agreement, (ii) pursuant to the Administrative Services Agreement, (iii) to the extent expressly
provided or permitted to be paid in this Agreement to such Member or Affiliate, and (iv) to the extent specifically
authorized in the approved Operating Budget; provided, however, that any fee to be paid to an Affiliate of any
Member, where the amount thereof has not been set forth in this Agreement or has not then otherwise been
approved by consent of the Members holding a Super Majority of the Interest Percentages of the Company, shall
not exceed $100,000 in any year, provided, further, that such fee shall not exceed the fee that the Managing
Member reasonably believes, in good faith, would otherwise be reasonably payable on an arm’s-length basis to a
qualified unaffiliated Person for the same purpose;

(f)              amend the Management Agreement or any other material agreement affecting the
Property;

(g)             other than (i) as specifically authorized in the approved Operating Budget, (ii)
Emergency Expenses or Non-Discretionary Expenses or (iii) permitted pursuant to Section 3.4(r) or Section 3.4(s),
(A) make any capital expenditure, or commit to make any capital expenditure which in any one case exceeds
$25,000 or capital expenditures which in the aggregate exceed $100,000 during any Fiscal Year, (B) enter into any
contract or series of
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related contracts for the purchase of materials, supplies, goods, services, equipment or other assets that involves
annual payments of $50,000 or more, (C) make any one time payment or series of related payments of $50,000 or
more, or (D) enter into any service or supply contracts having a term of more than one (1) year, or that cannot be
cancelled without penalty on thirty (30) days’ notice or less;

 (h) except as provided in Section 3.10, finance or refinance the Property;

(i)              other than as provided for or permittted under the Management Agreement or as
provided for in the last sentence of this Section 3.4, permit the Property Owner to enter into any lease or any
extension, renewal, or expansion of any existing leases, in each case, of over 25,000 square feet of space (“Major
Leases”), except where any such lease, by its express terms, provides for extension, renewal, or expansion of
space, provided, that any lease or any extension, renewal or expansion of any existing leases of 25,000 square feet
of space or less shall be in accordance with the then current annual leasing plan of the Property that has been
approved by the Members;

(j)              approve the Operating Budget and the annual leasing plan, and any modification to
the Operating Budget and the annual leasing plan;

(k)             sell, assign, transfer or otherwise dispose of or encumber any asset of the Company
other than in the ordinary course of business;

(l)              appoint or change the Company’s or the Property Owner’s accountants or auditors;

(m)            make secured or unsecured loans of the Company’s or the Property Owner’s funds;

(n)             institute any legal proceedings in the name of the Company or the Property Owner,
settle any legal proceedings against the Company or the Owner Property or confess any judgment against the
Company or the Property Owner in such case in excess of One Hundred Thousand Dollars ($100,000), other than
any legal proceedings (i) relating to the enforcement of any lease or (ii) in which the remedy or settlement amount
due or potentially due from the Company is covered by insurance;

(o)             consent to any assessment or statement of audit changes proposed by the Internal
Revenue Service or any state or local authority which would result in the altering of any amount entered on a tax
return of the Company by more than $100,000;



 (p) do any act in contravention of this Agreement;

(q)             cause the Company to make or revoke any of the elections referred to in
Sections 108, 704, 709, 754 or 1017 of the Code or any similar provisions enacted in lieu thereof, or in any other
Section of the Code;

(r)              incur expenses not set forth in an approved Operating Budget (other than Non-
Discretionary Expenses and Emergency Expenses) if the aggregate amount of such
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expenses exceeds five percent (5%) of all expenses in the approved Operating Budget in any Fiscal Year;

(s)             incur any expense or increase a line item expense (other than Non-Discretionary
Expenses and Emergency Expenses) in the approved Operating Budget by more than ten percent (10%) of such
line item expense in any Fiscal Year;

 (t) prepaying all or part of any indebtedness of the Company; or

(u)             make any capital calls for additional Capital Contributions other than (i) as
contemplated in the approved Operating Budget, (ii) for Emergency Expenses or Non-Discretionary Expenses or
(iii) as permitted pursuant to Section 3.4(r) or Section 3.4(s).

Prior to the Property Owner entering into any Major Lease, or any extension, renewal, or expansion of any Major
Lease, the Managing Member shall deliver written notice thereof to the GDC Members, which notice shall request
the consent of the GDC Members to such Major Lease or such extension, renewal or expansion of a Major Lease,
as the case may be, and include a copy of such lease, extension, renewal or expansion agreement. The consent of
the GDC Members shall not be unreasonably withheld, delayed or conditioned. In the event the GDC Members do
not respond to such request within five (5) days of delivery of the Property Owners written notice, the GDC
Members’ consent to such Major Lease or such extension, renewal or expansion of a Major Lease, as the case may
be, shall be deemed irrevocably given.

SECTION 3.5 Expenses.

(a)             The Company shall be responsible for and shall pay all Company Expenses except to
the extent that there are not sufficient funds of the Company to pay such Company Expenses. As used herein, the
term “Company Expenses” means all expenses or obligations of the Company (i) that have been incurred by the
Managing Member or any Affiliate of the Managing Member on behalf of the Company and (ii) that are (A) Non-
Discretionary Expenses or Emergency Expenses, (B) line item expenditures in an Operating Budget or (C)
authorized pursuant to Section 3.4 or permitted pursuant to Section 3.4(r) or Section 3.4(s). If the funds of the
Company are at any time insufficient to pay Company Expenses in accordance with the Operating Budget, the
Managing Member shall have the right to require that the Members make additional Capital Contributions to the
extent of such deficiency.

(b)             Except as otherwise expressly provided in this Agreement or as specifically approved
by the Members, Company Expenses shall not include the general overhead of the Managing Member or its
Affiliates or salaries of any of its employees.

SECTION 3.6 Books and Records; Accounting Method.  

(a)             The Managing Member shall keep or cause to be kept at the address of the Managing
Member (or at such other place as the Managing Member shall advise the Members in writing) full and accurate
books and records of the Company. Such books and records shall be available, upon reasonable advance notice to
the Managing Member, for
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inspection and copying at reasonable times during business hours by the Members or their duly authorized
representatives.

(b)             The Company’s books of account shall be kept in conformity with generally accepted
accounting principles, except to the extent any Member requires different reporting, in which case such Member
shall pay the incremental cost of such reporting.



SECTION 3.7 Tax Elections. The Company shall file its tax returns as a partnership for federal,
state and local income and other tax purposes. The Managing Member shall prepare and file the tax returns
required to be filed by the Company or shall cause such tax returns to be prepared and filed; provided, however,
that with respect to any tax returns of the Company or any Affiliate with respect to a taxable period ending on or
prior to the Closing Date, the GDC Members shall be responsible for the preparation of such tax returns at its cost
and subject to the reasonable review and comment rights of the Managing Member. The Managing Member shall
file such tax returns if they are prepared in accordance with law and do not contain any tax return position
inconsistent with prior practice of the Company that may adversely affect the non-GDC Members. No settlement
of any material tax issue involving the Company shall be made by the Managing Member without the consent of a
Super Majority of the Members, unless such issue pertains to an item not affecting the tax position of the
Members. The Managing Member, at the request of the Members holding a majority of the Percentage Interests of
the Company, shall make an election to adjust the basis of the property of the Company under Code Section 754.

SECTION 3.8 Tax Matters Member.

(a)             The Managing Member is hereby designated as the “tax matters partner” of the
Company as defined in Section 6231 of the Code, and any successor provisions (the “Tax Matters Member”).

(b)             The Tax Matters Member shall give prompt notice to the Members of (i) the receipt
by the Tax Matters Member of written notice that a federal, state or local taxing authority intends to examine the
Company’s income tax returns for any year, (ii) receipt by the Tax Matters Member of written notice of a final
Company administrative adjustment under Code Section 6223 and (iii) receipt of any request by the Tax Matters
Member from the Internal Revenue Service for waiver of any applicable statute of limitations with respect to any
tax return of the Company. In performing its role as “tax matters partner”, the Tax Matters Member shall have veto
and approval rights with respect to any material decision, provided, however, the Tax Matters Member shall not
take any action adverse to the GDC Members without the prior written consent of the GDC Members.

SECTION 3.9 Reliance by Third Parties. Persons dealing with the Company are entitled to rely
conclusively upon the power and authority of the Managing Member herein set forth.

SECTION 3.10 Refinancing.

(a)           The GDC Members (for purposes of this Section 3.10, the “Financing Member”) shall
have the right, at any time and from time to time, to submit to the other
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Members a draft term sheet (the “Loan Term Sheet”), which may be a bona fide offer from a third-party lender or a
proposed term sheet prepared by or for the Financing Member, which shall set forth the following information as
to the Company (i) incurring new or additional indebtedness secured by the Property or (ii) renewing, replacing or
refinancing any indebtedness secured by the Property (each a “Debt Event”): (A) the principal amount of the
proposed loan, (B) the rate of interest, whether fixed or floating, for the proposed loan, (C) the term of the
proposed loan, (D) the points or fees to the lender in connection with the proposed loan (“Loan Fees”), (E) any
contributions of capital required in connection with the proposed loan, (F) any prepayment penalties or similar
costs anticipated to be incurred in connection with the prepayment of the existing loan, (G) the amortization, if
any, of the proposed loan, (H) brokerage commissions, if any, to be incurred in connection with the proposed loan
and (I) other material terms of the proposed loan and such additional terms as the Financing Member may deem to
be appropriate.

(b)           Any Debt Event must comply with the following conditions: (i) the loan shall be non-
recourse to any Member other than (A) a non-recourse carve-out guaranty customarily granted in similar types of
financings, which shall be provided solely by the Managing Member, subject to contribution and indemnity among
the Members for the acts of any particular Member or its agents, pursuant to the lender’s customary industry
standard form, as reasonably negotiated, and (B) an environmental indemnity in favor of such lender which shall
be executed and delivered jointly and severally by all of the Members, subject to contribution and indemnity
among the Members for the acts of any particular Member or its agents, pursuant to the lender’s customary
industry standard form, as reasonably negotiated (such guaranty, non-recourse carve out and environmental
indemnity and agreement, collectively, the “Ancillary Documents”), (ii) to the extent available at market terms, the
principal amount of such indebtedness shall equal or exceed the principal amount of the indebtedness that has been
renewed, replaced or refinanced, if any, and (iii) the principal amount of all indebtedness secured by the Property
upon the effectiveness of such Debt Event shall not exceed seventy five percent (75%) of the value of the Property,
as determined by the lender(s) of such indebtedness at the time of such effectiveness (such indebtedness,
“Approved Debt”).

(c)           Within twenty (20) days after receipt of the Loan Term Sheet (such 20-day period, the
“Term Sheet Period”), the other Members shall respond to the Financing Member that either (i) it accepts the terms
of the loan as set forth in the Loan Term Sheet, or (ii) it has obtained a term sheet from a bona fide third-party
institutional lender (A) satisfying all of the conditions required to be Approved Debt and containing no less
favorable lender requirements or conditions with respect to assumption, transfer and substitution rights or other
terms that might differ between a portfolio-type lender and a conduit-type lender, and (B) acknowledging that the
provisions of such term sheet in no manner binds the Company (the “Alternate Term Sheet”), and that all of the
other terms set forth in the Alternate Term Sheet are the same as set forth in the Loan Term Sheet except that the



Effective Rate set forth in the Alternate Term Sheet shall be at least ten (10) basis points lower than the Effective
Rate set forth in the Loan Term Sheet (but the interest rate must be of the same type (i.e., fixed or floating) as set
forth in the Loan Term Sheet) (the “Superior Term Sheet”). Notwithstanding any other provision hereof, in
connection with obtaining or attempting to obtain an Alternate Term Sheet, no Member may indicate that it
represents or can bind the Company with respect to any term sheet or otherwise. Failure by the other Member to
respond within the Term Sheet Period shall be deemed to be an election by the other Members to accept the Loan
Term Sheet. The Company and each Member shall provide
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reasonable cooperation as requested by the Financing Member or any other Member, as the case may be, in the
obtaining of a Loan Term Sheet or an Alternate Term Sheet, respectively, from a third party lender. For purposes
hereof, the term “Effective Rate” shall mean the sum of (I) the rate of interest set forth in the Loan Term Sheet,
plus (II) the Loan Fees divided by the number of years of the term of the proposes loan (rounded to the nearest full
year, if applicable).

(d)           Upon the earliest to occur of (x) the Financing Member reasonably determining
whether or not the Alternative Term Sheet meets the requirements set forth in Section 3.10(c) as a Superior Term
Sheet, (y) the first date on which all the other Members have responded to the Financing Member that the Loan
Term Sheet is acceptable, and (z) the expiration of the Term Sheet Period without receipt of a response from the
other Members, the Financing Member shall proceed with reasonable diligence to effectuate the financing on the
terms provided in the Loan Term Sheet or, in the event the Financing Member so determines that it is a Superior
Term Sheet, the Alternative Term Sheet. Thereafter, all Members, including the Managing Member, shall
cooperate with the Financing Member to consummate the loan transaction for the Approved Debt as so determined
by the Financing Member, including the provision of any information or documentation reasonably requested,
and the execution of the Ancillary Documents, if and as applicable, and any customary and reasonable document
required in connection with such Approved Debt. Except in connection with obtaining an Alternate Term Sheet, no
Member other than the Financing Member shall initiate any discussions or negotiations with any lender regarding a
Debt Event, and the other Members shall promptly refer any inquiries or proposals received thereby from a
potential lender to the Financing Member.

SECTION 3.11 Removal of the Managing Member.

(a)           In the event of (i) fraud, gross negligence or willful misconduct of the Managing
Member, (ii) any breach by the Managing Member of any of its material obligations under this Agreement that
remains uncured for thirty (30) days after delivery of notice thereof to the Managing Member by any other
Member, (iii) upon the liquidation, dissolution, or Bankruptcy of the Managing Member, (iv) while an ARA
Member is the Managing Member, the termination of the Management Agreement or (vi) a Change of Control,
the Managing Member may be removed by written notice (a “Removal Notice”) from all of the Members (other
than such Managing Member).

(b)           Upon the removal of the Managing Member pursuant to Section 3.11(a), the
Managing Member shall continue to hold its Interest and shall become a Member and (ii) the Managing Member
may be replaced by a Person selected by the Members other than the Managing Member.

(c)           The removal of the Managing Member pursuant to Section 3.11(a) is not the
exclusive remedy of the Company or the Members for any fraud, gross negligence or willful misconduct by the
Managing Member.

SECTION 3.12 Withdrawal of the Managing Member. Except as otherwise provided in this
Article III, the Managing Member may not withdraw from the Company prior to its dissolution.
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SECTION 3.13 Duties of Care of Managing Member. The Managing Member shall discharge its

duties in a professional manner as provided for in this Agreement and shall have a duty of loyalty to the Company.
The Managing Member, on behalf of the Company, shall in good faith use all reasonable efforts to implement all
Major Decisions approved by the Members, enforce agreements entered into by the Company, and conduct the
ordinary business and affairs of the Company in accordance with good industry practice and this Agreement. The
Managing Member shall devote such time as is reasonably necessary or appropriate to perform its duties hereunder
properly.

SECTION 3.14 Meetings of Members.



(a)           Meetings. Meetings of the Members may be called by the Managing Member or by
any other Member or Members holding at least twenty-five percent (25%) Interest Percentage at any time by
delivering at least two (2) Business Days’ prior notice thereof to the other Members to discuss such matters
regarding Company business as the Members may elect.

(b)           Procedure. Each Company meeting shall be held at the offices of the Managing
Member, unless the Members otherwise agree. Attendance of a Person at a meeting shall constitute a waiver of
notice of such meeting, unless such Person attends the meeting for the purpose of objecting to the transaction of
any business on the ground that the meeting is not lawfully called or convened. A Person may vote at such
meeting by written proxy executed by that Person and delivered to the Managing Member or a Member. A proxy
shall be revocable unless it is stated to be irrevocable. Any action required or permitted to be taken at such
meeting may be taken without a meeting, without prior notice, and without a vote if a consent or consents in
writing setting forth the action so taken is signed by the Managing Member and the Members that would be
necessary to take the action at a meeting at which all Members were present and voted. Any meeting may take
place by means of telephone conference, video conference, or similar communication equipment by means of
which all Persons participating therein can hear each other. Whenever the Managing Member (or any Member)
desires to take any proposed action which requires the approval of one or more of the Members in accordance
with this Agreement and the Managing Member (or such Member, as applicable) seeks and requests such
approval without a meeting, then the Managing Member (or such Member, as applicable) shall give written notice
thereof to the applicable Members, describing such proposed action in sufficient detail to enable such Members to
exercise an informed judgment with respect thereto. As soon as practicable thereafter, each non-requesting
Member shall give the Managing Member (or the requesting Member, as applicable) written notice that such
Member either approves or disapproves the proposed action. If any Member fails to respond (as provided herein)
on or before the fifteenth (15th) Business Day following the receipt of such written notice of any such action
proposed by the Managing Member (or the other Member, as applicable), then such non-responding Member
shall be conclusively presumed to have approved such action.

SECTION 3.15 Managing Member Affiliate Agreements. Notwithstanding any other provision
hereof, in the event that (a) there is a breach by the Managing Member or any Affiliate thereof of the terms of any
agreement relating to the Property (including the Management Agreement) between or among the Company or any
subsidiary thereof that is
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controlled by the Managing Member or an Affiliate thereof, on the one hand, and the Managing Member or any
Affiliate thereof, on the other hand, and (b) the Managing Member (or any Affiliate of the Managing Member that
controls a subsidiary of the Company) fails to enforce the rights and remedies of the Company or any such
subsidiary, as applicable, with respect to such breach in a commercially reasonable manner, then the GDC
Members shall have the right, with respect to such breach, to exercise the rights and remedies of the Company or
any such subsidiary under any such contract or agreement, in a commercially reasonable manner, provided that
prior to exercising such right (a) the GDC Members deliver written notice (such notice, “Action Notice”) of such
breach to the Managing Member, which written notice shall set forth in reasonable detail the course of conduct the
GDC Members reasonably believes is in the best interest of the Company with respect to such breach, and (b) the
Managing Member fails to either cure the alleged breach or initiate such course of conduct in a manner reasonably
acceptable to the GDC Members within thirty (30) days of its receipt of the Action Notice.

 
ARTICLE IV
OFFICERS

SECTION 4.1 Officers.

(a)           General. The officers of the Company (“Officers”) shall be designated by the
Managing Member and shall consist of at least a President, a Vice President and a Secretary. The Managing
Member may also choose one or more Vice Presidents and Assistant Secretaries. Any number of offices may be
held by the same person. The Managing Member may appoint such other Officers and agents as it shall deem
necessary or advisable who shall hold their offices for such terms and shall exercise such powers and perform
such duties as shall be determined from time to time by the Managing Member. Except as specifically approved
by the Members, the Officers shall not receive salaries from the Company or the Property Owner, except to the
extent that such compensation is received by such Officers for their work for the management company. The
Officers of the Company shall hold office until their successors are chosen and qualified. Any Officer may be
removed at any time, with or without cause, by the Managing Member. Any vacancy occurring in any office of
the Company shall be filled by the Managing Member. The initial Officers of the Company designated by the
Managing Member are listed on Schedule B attached hereto.

(b)           President. The President shall be the chief executive officer of the Company, shall be
responsible for the general and active management of the business of the Company and shall see that all orders
and resolutions of the Managing Member are carried into effect. The President or any other Officer authorized by
the President or the Managing Member shall execute all bonds, mortgages and other contracts, except: (i) where
required or permitted by law or this Agreement to be otherwise signed and executed, and (ii) where signing and



execution thereof shall be expressly delegated by the Managing Member to some other Officer or agent of the
Company.

(c)           Vice President. In the absence of the President, or in the event of the President’s
inability to act, the Vice President, if any (or in the event there be more than one Vice President, the Vice
Presidents in the order designated by the Managing Member, or in the
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absence of any designation, then in the order of their election), shall perform the duties of the President, and when
so acting, shall have all the powers of and be subject to all the restrictions upon the President. The Vice
Presidents, if any, shall perform such other duties and have such other powers as the Managing Member may
from time to time prescribe.

(d)           Secretary and Assistant Secretary. The Secretary shall be responsible for filing legal
documents and maintaining records for the Company. The Secretary shall attend all meetings of the Managing
Member and record all the proceedings of the meetings of the Company in a book to be kept for that purpose and
shall perform like duties for the standing committees when required. The Secretary shall give, or shall cause to be
given, notice of all meetings of the Managing Member, if any, and shall perform such other duties as may be
prescribed by the Managing Member or the President, under whose supervision the Secretary shall serve. The
Assistant Secretary, or if there be more than one, the Assistant Secretaries in the order determined by the
Managing Member (or if there be no such determination, then in order of their election), shall, in the absence of
the Secretary or in the event of the Secretary’s inability to act, perform the duties and exercise the powers of the
Secretary and shall perform such other duties and have such other powers as the Managing Member may from
time to time prescribe.

(e)           Officers as Agents. The Officers, to the extent of their powers set forth in this
Agreement, or otherwise vested in them by action of the Managing Member not inconsistent with this Agreement,
are agents of the Company for the purpose of the Company’s business and the actions of the Officers taken in
accordance with such powers shall bind the Company.

(f)            Duties of Officers. Except to the extent otherwise provided herein, each Officer shall
have a fiduciary duty of loyalty and care similar to that of directors and officers of business corporations
organized under the General Corporation Law of the State of New York.

ARTICLE V
CAPITAL CONTRIBUTIONS

SECTION 5.1 Initial Capital Contributions. As of the date hereof, the Capital Contributions of
each of the Members are as reflected on the books and records of the Company. The capital account balances of
the Members as of the date hereof are set forth on Schedule A.

SECTION 5.2 Future Capital Contributions. In the event the Company requires additional
working capital and is unable to obtain financing on commercially reasonable terms, as determined by the
Managing Member, the Managing Member may, after obtaining the consent of the Members holding a Super-
Majority of the Percentage Interests of the Company if required pursuant to Section 3.4 hereof, from time to time
request in the manner hereinafter provided in this Section 5.2 that the Members make capital contributions in
excess of such Member’s Initial Capital Contributions (each a “Capital Contribution” and collectively, the “Capital
Contributions”), in amounts equal to the product of such Member’s then current Interest Percentage, multiplied by
the amount required. If it is so determined that a Capital Contribution is required, the Managing Member may issue
a capital call to the Members in the form of a written notice requesting that each Member fund its Interest
Percentage of such amount within
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twenty (20) business days following delivery of such capital call (the “Funding Period”) and each Member shall
fund its share of such amount directly to the Company by an irrevocable and unconditional wire transfer of
immediately available funds pursuant to the wire transfer instructions for the Company contained in such capital
call. If the Managing Member issues a notice requesting Capital Contributions, the Managing Member, at the same
time the notice is given, shall deposit its required portion of the requested amount into the Company’s operating
account and provide evidence thereof to the other Members. When all Members have made such Capital
Contributions, the Managing Member shall utilize such funds for the applicable expenses. The failure of a Member
to make a Capital Contribution as described above shall give the other contributing Member(s) the right to make a
Member Loan as provided in Section 5.4.



SECTION 5.3 Emergency and Non-Discretionary Capital Calls. Notwithstanding the foregoing,
the Managing Member shall have the right to call for an additional Capital Contribution by the Members without
the consent of any Member if the Managing Member determines that additional Capital Contributions are required
for Emergency Expenses or Non-Discretionary Expenses and are not otherwise provided for in the Operating
Budget (including Reserves). The Managing Member shall give notice to the Members of the nature and amount of
any Emergency Expense or Non-Discretionary Expense promptly after the incurrence thereof.

SECTION 5.4 Failure to Fund Capital Contributions. If a Member (a “Defaulting Member”)
does not fully fund its Interest Percentage of any required Capital Contribution within the Funding Period, then the
Member funding its Interest Percentage of such required Capital Contribution (hereinafter referred to as a
“Contributing Member”) may within twenty (20) business days after expiration of the Funding Period (the
“Election Period”) deliver notice to the Defaulting Member that such Contributing Member has elected to lend all
or a portion of the amount to be contributed by the Defaulting Member (the “Failed Contribution Amount”) to the
Defaulting Member and shall delivering an amount equal to the Failed Contribution Amount directly to the
Company within ten (10) business days of delivery of such notice (a Contributing Member that elects to make a
Member Loan shall be referred to herein as an “Electing Contributing Member”). The amount equal to the Failed
Contribution Amount shall be treated as a loan (a “Member Loan”) by the Electing Contributing Member to the
Defaulting Member and a capital contribution by the Defaulting Member to the Company. Such Member Loan
shall (a) bear interest at fifteen (l5%) percent per annum, (b) be payable in full eighteen (18) months after the date
of issuance (such l8-month anniversary, the “Member Loan Maturity Date”) and (c) be repaid, both principal and
interest, by the Defaulting Member and by the Company on behalf of the Defaulting Member to the Electing
Contributing Member (and any such payment shall be treated for purposes of Article VI as having been distributed
to the Defaulting Member) from all funds otherwise distributable to the Defaulting Member pursuant to this
Agreement, and no amounts may be distributed to the Defaulting Member pursuant to this Agreement (and shall
instead be distributed to the Electing Contributing Member and applied against the Member Loan) until the
Member Loan and all accrued interest thereon is paid in full. If the Member Loan is not repaid in full on or prior to
the Member Loan Maturity Date, then the Electing Contributing Member shall have the irrevocable right,
exercisable at any time after the Member Loan Maturity Date, to convert the Member Loan into a Capital
Contribution of the Electing Contributing Member. On the last day of the Election Period and, in the event that a
Contributing Member makes a Member Loan, upon the conversion of such Member Loan:
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(i)             the Interest Percentage of such Defaulting Member shall be reduced by a number of

percentage points (the “Reduction Amount”) so as to equal the product of a fraction, the numerator of
which is (A) the amount of the Deemed Capital Contributions of such Defaulting Member and the
denominator of which is (B) the product of the aggregate amount of all Deemed Capital Contributions
multiplied by one hundred fifty (120%) percent; and

(ii)            the Electing Contributing Member’s Interest Percentage or, if there is no Electing
Contributing Member, the Contributing Member’s Interest shall be increased by the Reduction Amount.

Any Member that shall be a Defaulting Member shall during the pendency of such default lose all right to
participate in the management of the Company (including, without limitation, the right to vote on any Company
decisions) and all other rights and privileges of a Member pursuant to this Agreement, except for the right to
receive such Member’s Interest in profits, losses, allocations and distributions hereunder. For the purpose of this
Section 5.4, the “Deemed Capital Contributions” of (a) the ARA Member shall be $15,142,692 and the GDC
Members shall be $53,006,237, as of the date hereof, and (b) shall be increased by the amount of any additional
Capital Contributions made by such Members after the date hereof.

ARTICLE VI
DISTRIBUTIONS, CAPITAL ACCOUNTS AND ALLOCATIONS

SECTION 6.1 Distributions.

(a)            The Managing Member shall cause the Company, to the extent of Distributable Cash,
to make distributions in cash to the Members pro rata in accordance with their respective Interest Percentages.

(b)           The Managing Member shall determine and distribute Distributable Cash promptly
after the Company receives such proceeds.

(c)             Notwithstanding anything in this Agreement to the contrary, the Company shall make
no distributions except to the extent permitted under the Act.

(d)             In instances where a Member does not fund a required Capital Contribution in
accordance with Section 5.3 and the Contributing Member elects to fund its respective share as a Capital
Contribution and make a Member Loan for the Failed Contribution Amount (which shall be treated as a loan by
the Contributing Member to the Defaulting Member and as a Capital Contribution by the Defaulting Member to
the Company), then all funds that would otherwise be distributed to the Defaulting Member shall instead be



distributed to the Contributing Member and applied against the Member Loan until the Member Loan and all
accrued interest thereon is paid in full.

SECTION 6.2 Capital Accounts. (a) There shall be established for each Member on the books
and records of the Company an account (a “Capital Account”), which shall initially be $15,142,692 for the ARA
Member and $53,006,237 for the GDC Members and which shall be adjusted as follows:
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(i)             The amount of cash (or the fair market value of other property as reasonably

determined by the Members, net of any liabilities assumed or taken subject to by the Company)
contributed or deemed contributed to the Company by each Member shall be credited to the Capital
Account of such Member.

(ii)            The amount of cash (or the fair market value of other property as reasonably
determined by the Members, net of any liabilities assumed or taken subject to by the Members)
distributed or deemed distributed by the Company to each Member shall be debited against the Capital
Account of such Member.

(iii)           The Net Income and Net Loss of the Company (and the items entering into the
determination thereof) allocated to each Member pursuant to this Article VI shall be credited to and
debited against, respectively, the Capital Account of such Member.

(b)           If all or any portion of a Interest is transferred in accordance with this Agreement, the
transferee shall succeed to the Capital Account of the transferor to the extent it relates to the transferred Interest
or portion thereof.

(c)           The provisions of this Agreement relating to the maintenance of Capital Accounts are
intended to comply with applicable Regulations under Code Section 704 and to provide for allocations which
have “substantial economic effect” within the meaning of those Regulations or, in the case of allocations
attributable to nonrecourse indebtedness, which are deemed pursuant to those Regulations to be in accordance
with the Members’ Interests. Subject to Section 6.4, the provisions of this Agreement shall be interpreted and
applied in a manner consistent with this intention. Moreover, in determining the amount of any liability for
purposes hereof, Code Section 752 and the Regulations thereunder shall be applied insofar as relevant. In the
event the Managing Member shall determine that it is prudent to modify the manner in which the Capital
Accounts, or any debits or credits thereto, are computed in order to comply with such Regulations, the Managing
Member may make such modification, subject to Section 6.4 and provided that no such modification that has a
material adverse effect upon any Member shall be made without that Member’s consent.

SECTION 6.3 Allocations of Net Income and Net Loss.

(a)           Net Income. Except as otherwise provided in this Article VI, Net Income for each
Fiscal Year shall be allocated to the Members in proportion to their respective Interest Percentages.

(b)           Net Loss. Except as otherwise provided in this Article VI, Net Loss for each Fiscal
Year shall be allocated among the Members in proportion to their Interest Percentages.

SECTION 6.4 Other Allocations.

(a)           Regulatory Allocations. The following special allocations shall be made in the
following order:
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(i)             Notwithstanding any other provision of Article VI, if there is a net decrease in
“partnership minimum gain” or “partner nonrecourse debt minimum gain” (as defined in applicable
Regulations under Code Section 704 for any Fiscal Year, then items of Company income and gain for
such year (and, if necessary, subsequent years) shall be specially allocated among the Members in
accordance with requirements of such Regulations. This Section 6.4(a)(i) is intended to comply with the
“minimum gain chargeback” and “partner nonrecourse debt minimum gain chargeback” requirements of
such Regulations and shall be interpreted consistently therewith.

(ii)            If any Member unexpectedly receives any adjustments, allocations or distributions
described in Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5) or (6), items of Company income and gain
shall be specially allocated to such Member in accordance with the requirements of Regulation Section



1.704-1(b)(2)(ii)(d). This Section 6.4(a)(ii) is intended to comply with the “qualified income offset”
provision of such Regulations and shall be interpreted consistently therewith.

(iii)           “Nonrecourse deductions” (within the meaning of Regulations under Section 704 of
the Code) shall be allocated in accordance with the Members’ Interest Percentages and “partner
nonrecourse deductions” (within the meaning of Regulations under Section 704 of the Code) shall be
allocated to the Member who bears the risk of loss for the member nonrecourse debt that gives rise to
such deductions.

(iv)          If for any Fiscal Year the Company has a Net Loss and the allocation of such Net Loss
would otherwise give rise to a negative Capital Account balance for any Member in excess of such
Member’s share of “partnership minimum gain” (as defined in applicable regulations under Code Section
704), then that portion of such excess, to the extent otherwise allocable to any such Member, shall be
allocated entirely to the Managing Member.

 (b) Other Allocation Rules.

(i)             To the extent required by Code Section 704 and the Regulations thereunder, income,
gain, loss, deduction and credit with respect to any property shall, solely for tax purposes (and not for
purposes of maintaining the Capital Accounts hereunder), be allocated among the Members so as to take
account of any variation between the adjusted basis of such property for federal income tax purposes and
its 704(c) Value. Any elections or other decisions relating to such allocation shall be made by the
Members. “704(c) Value” means, with respect to any Company asset, the adjusted basis for federal
income tax purposes of such asset, adjusted as of the following times to equal its gross fair market value
(as determined by the Managing Member in its discretion): (a) the acquisition of an additional Interest by
any new or existing Member in exchange for more than a de minimis (as that term is used in Regulation
Section 1.704-1(b)(2)(iv)(f)) Capital Contribution; (b) the distribution by the Company to a Member of
more than a de minimis amount of Company property or money if the Managing Member determines in
its discretion that such adjustment is necessary or appropriate to reflect the economic interests of the
Members in the Company; and (c) the liquidation of the Company for federal income tax purposes within
the meaning of Regulation Section
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1.704(b)(2)(ii). In making such allocations the Company shall use the traditional method with limited
curative allocations as provided pursuant to Treasury Regulation Section 1.704-3(c). The Members intend
that such curative allocations shall be made in such a manner that the Members will be allocated
depreciation and amortization for tax purposes in equivalent amounts, to the closest extent possible, to
such amounts with respect to each contributed asset as each Member would have received had it
continued to hold the asset directly (without consideration of any depreciation or amortization attributable
to improvements incurred with respect to any such asset subsequent to its contribution to the Company).
Distributions during the course of any Fiscal Year shall be on account of the Net Income for that Fiscal
Year to the extent of such Net Income.

(ii)            Items of deduction attributable to any costs or expenditures incurred and ultimately
borne by one Member shall be specially allocated by the Managing Member to such Member.

 (iii) Tax Withholding.

(A)          The Managing Member is authorized and directed to cause the Company to
withhold from or pay on behalf of any Member the amount of federal, state, local or foreign
taxes that the Managing Member, after consultation with such Member, reasonably believes the
Company is required to withhold or pay with respect to any amount distributable or allocable to
such Member pursuant to this Agreement, including, without limitation, any taxes required to be
paid by the Company pursuant to Code Sections 1441, 1442, 1445 or 1446 and any taxes
imposed by any state or other taxing jurisdiction on the Company as an entity or a Member
individually. Without limiting the foregoing, the Managing Member shall cause the Company to
withhold (and remit to the appropriate government authority), from amounts otherwise
distributable to a Member, any such taxes.

(B)          If the Company is required to withhold and pay over to taxing authorities
amounts on behalf of a Member exceeding available amounts then remaining to be distributed to
such Member, such payment by the Company shall constitute a loan to such Member that is
repayable by the Member on demand of the Managing Member, together with interest at the
applicable federal rate determined from time to time under Code Section 7872(f)(2) or the
maximum rate permitted under applicable law, whichever is less, calculated upon the
outstanding principal balance of such loan as of the first day of each month. Any such loan shall
be repaid to the Company, in whole or in part, as determined by the Managing Member in its
sole discretion, either (i) out of any distributions from the Company which the Member is (or
becomes) entitled to receive, or (ii) by the Member in cash (said Member bearing all of the



Company’s costs of collection, including reasonable attorney’s fees, if payment is not remitted
promptly by the Member after such a demand for payment).

(C)          Each Member agrees to cooperate fully with all efforts of the Company to
comply with it’s tax withholding and information reporting

 
 

- 22 -
 

 
obligations and agrees to provide the Company with such information as the Managing Member
may reasonably request from time to time in connection with such obligations.1

(c)             Code Section 514(c)(9)(B)(vi) Limitation. Notwithstanding anything to the contrary
in this Agreement, if any allocation otherwise required would cause the Company’s allocations to violate Section
514(c)(9)(B)(vi) of the Code (taking into account its incorporation by reference of the “substantial economic
effect” requirement of Section 704(b)(2) of the Code), then the Managing Member may, in its reasonable
discretion, subject to Section 514(c)(9)(B)(vi) of the Code, adjust allocations as may be necessary to conform
with the intent of this Agreement.

SECTION 6.5 Tax Allocations. All items of income, gain, loss, deduction or credit of the
Company shall be allocated among the Members for federal income tax purposes in a manner consistent with the
allocation of the corresponding items to the Members under the other provisions of this Article VI.

SECTION 6.6 Setoff and Withholding of Certain Amounts. Notwithstanding anything else
contained in this Agreement, the Managing Member may in its discretion set off against, or withhold from, any
distribution to any Member pursuant to this Agreement, the following amounts:

(a)           any amounts due from such Member to the Company or the Managing Member
pursuant to this Agreement to the extent not otherwise paid; and

(b)           any amounts required to pay or reimburse (x) the Company for the payment of any
withholding or other taxes properly attributable to such Member and legally required to be paid by the Company
or (y) the Managing Member for any advances made by the Managing Member for such purpose.

Any amounts so set off or withheld pursuant to this Section 6.6 shall be applied by the
Managing Member to discharge the obligation in respect of which such amounts were withheld. All amounts set
off or withheld either pursuant to this Section 6.6 or pursuant to the Code or any provision of any state or local tax
law attributable to any Member shall be treated as amounts distributed to such Member for all purposes under this
Agreement.

SECTION 6.7 Withdrawal and Return of Capital. Except as specifically provided in this
Agreement, a Member shall not have any right to demand the return of any Capital Contribution or to withdraw
any portion of Company capital. If the Distributable Cash remaining upon dissolution of the Company after the
payment or discharge of Company Expenses is insufficient to return any Member’s Unreturned Capital, the
Member shall have no recourse against any of the Members or against the Company.

ARTICLE VII
REPORTS TO THE MEMBERS

SECTION 7.1 Reports.
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(a)             The books of account and records of the Company shall be audited as of the end of

each Fiscal Year by the Company’s independent public accountants. All reports provided to the Members
pursuant to this Section 7.1 shall be prepared in conformity with generally accepted accounting principles. The
Company’s independent public accountants shall be a nationally recognized independent certified public
accounting firm selected by a Super Majority of the Members.

(b)             Within 60 days after the end of each of the first three fiscal quarters, the Managing
Member shall prepare and mail to each Person who was a Member during such quarter an unaudited report setting
forth as of the end of such fiscal quarter:

 (i) a balance sheet of the Company ;



(ii)            an income and expense statement of the Company(with Operating Budget variance
explanations), and statements of cash flow of the Company (with Operating Budget variance
explanations), for such fiscal quarter and detailing fees paid to Affiliates of the Managing Member; and

(iii)           a status report of the Company’s assets (which report shall include occupancy
percentages, leasing activity, a comparison of actual results to the budget for each Company asset) and
activities during such fiscal quarter, including summary descriptions of Company assets acquired and
disposed of by the Company, expenditures for renovation and construction, and amounts withheld for
expenses or reserves upon Disposition (or the tax-deferred exchange) of a Company asset during such
fiscal quarter.

(c)             Within 120 days after the end of each Fiscal Year, the Managing Member shall
prepare (or cause to be prepared) and mail to each Member, an audited report setting forth as of the end of such
Fiscal Year:

 (i) a balance sheet of the Company,

(ii)            an income and expense statement of the Company (with Operating Budget variance
explanations), a cash flow statement of the Company (with budget variance explanations) for such Fiscal
Year, and

 (iii) a statement of each Member’s Capital Account.

(d)             Each Member agrees that it will not, and it will cause its employees, representatives
and advisors not to, disclose the information in any reports issued pursuant to this Section 7.1 to any Person other
than its professional advisors or lenders without the prior written consent of the Members; provided that each
Member may make such disclosures as it reasonably believes may be required by law, regulation or rule of any
governmental authority or in conjunction with any litigation proceeding.

(e)             After the end of each Fiscal Year, the Managing Member shall cause the Company’s
independent certified public accountants to prepare and transmit, as promptly as possible, and in any event (i)
within 120 days of the close of the Fiscal Year, a federal income tax form K-1 for each Member, and (ii) within
150 days of the close of the Fiscal Year, a copy
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of the Company’s return filed for federal income tax purposes and a report setting forth in sufficient detail such
transactions effected by the Company during such Fiscal Year as shall enable each Member to prepare its federal
income tax return, if any. The Managing Member shall mail such materials to (i) each Member and (ii) each
former Member (or its successors, assigns, heirs or personal representatives) who may require such information in
preparing its federal income tax return.

ARTICLE VIII
EXCULPATION AND INDEMNIFICATION

SECTION 8.1 Exculpation and Indemnification.

(a)             Notwithstanding anything to the contrary in this Agreement, the Managing Member,
its members and Affiliates and its and their directors, officers, shareholders, members, trustees and employees
(individually and respectively, a “Released Party”) shall not be liable to the Company or to the Members for any
losses, claims, damages or liabilities arising from any act or omission performed or omitted by such Released
Party arising out of or in connection with this Agreement or the Company’s business or affairs, except for (i) any
such loss, claim, damage or liability attributable to fraud, gross negligence or willful misconduct or material
breach of its obligations under this Agreement; or (ii) any such loss, claim, damage or liability attributable to or
arising out of or as a result of, any Released Party’s position as an officer, director, trustee or controlling
shareholder of the Managing Member or with respect to actions taken or omitted to be taken by them in such
capacity.

The Managing Member shall, to the fullest extent permitted by applicable law, indemnify,
defend and hold harmless the Company and the Members against any losses, claims, damages or liabilities to
which the Company or the Members may become subject in connection with (i) the fraud, gross negligence or
willful misconduct of a Released Party or material breach of its obligations under this Agreement, or (ii) actions or
omissions of any Released Party relating to their positions as executive officers, trustees, directors or controlling
shareholders of ARA or actions taken or omitted to be taken by them in such capacity.

(b)             The Company shall, to the fullest extent permitted by applicable law, indemnify,
defend and hold harmless each Released Party against any losses, claims, damages or liabilities to which such
Released Party may become subject in connection with any matter arising out of or in connection with this
Agreement or the Company’s business or affairs, except for any such loss, claim, damage or liability attributable
to the fraud, gross negligence, willful misconduct or Event of Default of such Released Party or material breach



of its obligations under this Agreement or as a result of any Released Party’s position as an officer, trustee,
director or controlling stockholder of the Managing Member or with respect to actions taken by or omitted to be
taken by any Released Party in such capacity. If any Released Party becomes involved in any capacity in any
action, proceeding or investigation in connection with any matter arising out of or in connection with this
Agreement or the Company’s business or affairs, the Company shall reimburse such Released Party for its legal
and other expenses (including the cost of any investigation and preparation) as they are incurred in connection
therewith, provided that such Released Party has agreed to promptly repay to the Company the amount of any
such reimbursed expenses paid to it if it shall ultimately be determined that such Released Party was
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not entitled to be indemnified by the Company in connection with such action, proceeding or investigation. Any
such obligation of the Company shall be limited to the assets of the Company and there shall be no personal
liability of the Members for any such obligation of the Company. The Managing Member shall cause the
Company to use its commercially reasonable efforts to obtain the funds needed to satisfy its indemnification
obligations from third parties (for example, pursuant to insurance policies or indemnification arrangements with
Investments) before causing the Company to make payments pursuant to Article VIII.  Notwithstanding the
foregoing, nothing in this Section 8.1(b) shall prohibit the Managing Member from causing the Company to make
such payments if the Managing Member determines in its reasonable discretion that the Company is not likely to
obtain sufficient funds from such other sources in a timely fashion, or that attempting to obtain such funds would
be futile or not in the best interest of the Company.

(c)             Each Member covenants for itself and its successors, assigns, heirs and personal
representatives that such Person will, at any time prior to or after dissolution of the Company, on demand,
whether before or after such Person’s withdrawal from the Company, pay to the Company or the Managing
Member any amount which the Company or the Managing Member, as the case may be, was legally required to
pay and did pay in respect of taxes (including withholding taxes) imposed upon income of or distributions to such
Member.

ARTICLE IX
DURATION AND DISSOLUTION OF THE COMPANY

SECTION 9.1 Duration. The Company shall continue until terminated pursuant to Section 9.2.

SECTION 9.2 Dissolution. Subject to the Act, the Company shall be dissolved and its affairs
shall be wound up upon the earliest to occur of:

(a)             the written consent of the Managing Member and a Super Majority of the Members
to dissolve the Company; and

(b)             a decision made by the Managing Member to dissolve the Company because it has
reasonably determined that changes in any applicable law or regulation would have a material adverse effect on
the continuation of the Company and has delivered to the Members an opinion of counsel reasonably acceptable
(as to the opinion itself and the counsel rendering such opinion) to the Members to that effect.

SECTION 9.3 Winding Up of Company. Upon dissolution, the Company’s business shall be
wound up in an orderly manner. The Managing Member shall be the liquidator to wind up the affairs of the
Company pursuant to this Agreement. If no managing member remains, the Members holding a majority of the
Interest Percentages may approve one or more liquidators to act as the liquidator in carrying out such liquidation.
Subject to the Act (and with respect to any distribution of assets, Article VI), the liquidator shall dispose of or
distribute all Company assets to the Members within one year following dissolution, except that such one-year
period may be extended with the consent of the Members holding a majority of the Interest Percentages. During
such winding up period the liquidator shall not pursue the acquisition of
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additional Company assets or require any further Capital Contributions from the Members unless, and then only to
the extent, required to pay normal and reasonable Company Expenses.

SECTION 9.4 Distribution Upon Dissolution of the Company.

(a)             Upon dissolution of the Company, the liquidator shall determine which assets of the
Company shall be disposed of. In performing its duties, the liquidator is authorized to sell, distribute, exchange or
otherwise dispose of the assets of the Company in any manner that the liquidator shall determine to be in the best
interest of the Members. Subject to the Act, after all liabilities contingent or otherwise of the Company (including
any liabilities to the Members and any obligations to the Members under Section 8.1) have been satisfied or duly



provided for (as determined by the liquidator in its discretion), the remaining assets of the Company shall be
distributed to the Members pro rata, accordance with their respective Interest Percentages (after giving effect to
adjustments attributable to all Company transactions prior to any such distribution). It is the intention of the
parties that Distributable Cash on liquidation is consistent with Members Capital Accounts.

(b)             Subject to the Act, if at the time of dissolution, any new construction, repair or
rehabilitation of Company assets has not been completed, then completion thereof shall be a proper act in winding
up the Company and the liquidator shall have full power and authority to do all acts appropriate to complete any
such construction, repair or rehabilitation in process, including arranging for all appropriate financing. The full
rights, powers and authority of the liquidator shall continue so long as appropriate and necessary to complete the
process of winding up the business and affairs of the Company.

(c)             In the discretion of the liquidator a portion of the distributions that would otherwise
be made to the Members pursuant to this Section 9.4 may be withheld to provide a reserve for Company liabilities
(contingent or otherwise), provided that such withheld amounts shall be distributed to the Members as soon as the
liquidator determines, in its discretion, that such amounts are no longer necessary to be retained.

(d)             Except as otherwise provided in this Agreement, (i) each Member shall look solely to
the assets of the Company for the return of its Capital Contributions and shall have no right or power to demand
or receive property other than cash from the Company and (ii) no Member shall have priority over any other
Member as to the return of its Capital Contributions. Subject only to any applicable provisions of the Act, in
conjunction with the dissolution of the Company, no Member shall have any obligation to contribute to or
reimburse the Company for any deficit in such Member’s Capital Account.

ARTICLE X
TRANSFERABILITY OF A MEMBER'S INTEREST

SECTION 10.1 Restrictions on Transfer.

(a)             First Two Years. Prior to the two (2) year anniversary of the date hereof, no Member
may transfer all or a portion of its Interest without the prior written consent of the other Members. After the two
(2) year anniversary of the date hereof, each Member may
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Transfer its Interest subject to Section 10.5, but shall not be permitted to Transfer less than all of its Interest
pursuant to any such Transfer.

(b)             Mezzanine Loan. Notwithstanding the foregoing, the GDC Members shall be
permitted to grant to the lender under the Mezzanine Loan a security interest in their respective Interest.

SECTION 10.2 Expenses of Transfer; Indemnification. All expenses, including attorneys’ fees
and expenses, incurred by the Managing Member or the Company in connection with any Transfer shall be fully
borne by the transferring Member or such Member’s transferee. In addition, the transferring Member or such
transferee shall indemnify the Company and the Managing Member in a manner reasonably satisfactory to the
Managing Member against any losses, claims, damages, liabilities or expenses to which the Company or the
Managing Member may become subject arising out of or based upon any false representation or warranty made by,
or breach or failure to comply with any covenant or agreement of, such transferring Member or such transferee in
connection with such Transfer.

SECTION 10.3 Recognition of Transfer.

(a)             The Company shall not recognize for any purpose any purported Transfer of all or
any portion of the Member’s Interest (including some or all of its rights or obligations hereunder) and no
transferee of all or any portion of such Interest shall be admitted as a Member hereunder unless:

(i)             the provisions of Sections 10.1, 10.2, 10.3(b) and 10.8 shall have been complied with;

(ii)            the Managing Member shall have been furnished with the documents effecting such
Transfer, in form and substance reasonably satisfactory to the Managing Member, executed and
acknowledged by both transferor and the transferee;

(iii)           such Transfer shall have been made in accordance with all applicable laws and
regulations and all necessary governmental consents shall have been obtained and requirements satisfied,
including the Transfer having been made pursuant to an exemption from the Securities Act and in
compliance with the provisions of New York corporate securities law or any other applicable state real
estate or securities laws or regulations, and such Transfer shall not jeopardize the availability of the
Company’s exemption from registration in connection with the original offering and sale of Interests
referred to in Section 11.4(a);



(iv)          such Transfer will not cause the Company to be treated as a publicly traded
partnership for federal income tax purposes;

(v)           the books and records of the Company shall have been changed (which change shall
be made as promptly as practicable) to reflect the admission of such Member;
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(vi)          all necessary instruments reflecting such admission shall have been filed in each

jurisdiction in which such filing is necessary in order to qualify the Company to conduct business or to
preserve the limited liability of the Members; and

(vii)         the Managing Member shall have received such advice and opinions from counsel to
the transferor and counsel to the Company as the Managing Member shall reasonably deem appropriate to
determine that the Transfer complies with the requirements of clauses (iii) and (iv) above.

(b)             Each transferee, as a condition to its admission as a Member, shall execute and
acknowledge such instruments, in form and substance reasonably satisfactory to the Managing Member, as the
Managing Member reasonably deems necessary or desirable to effectuate such admission and to confirm the
agreement of such Member to be bound by all the terms and provisions of this Agreement with respect to any
rights and/or obligations represented by the Interest acquired by such Member. The admission of any such
Member shall not require the approval of any Member other than the Managing Member. If the transferor is ARA,
then for this purpose the Managing Member shall be the GDC Members.

SECTION 10.4 Transfers During a Fiscal Year. If any Transfer of a Member’s Interest shall
occur at any time other than the end of a Fiscal Year, the distributive shares of the various items of Company
income, gain, loss and expense as computed for tax purposes and the distributions of the Company shall be
allocated between the transferor and the transferee consistent with applicable requirements under Code Section
706; provided that no such allocation shall be effective unless the transferor and the transferee shall have agreed to
reimburse the Managing Member and the Company for any incremental accounting fees and other expenses
incurred by the Managing Member in making such allocation. Neither the Managing Member nor the Company
shall incur any liability for making allocations and distributions in accordance with the provisions of this Section
10.4.

SECTION 10.5 Buy-Sell Procedure.

(a)             At any time following the two (2) year anniversary of the date hereof, any Member
shall have the right to commence the Buy-Sell procedure pursuant to this Section 10.5 as set forth below (the
“Buy-Sell Procedure”); provided, however, in the event a Buy-Sell procedure under Section 10.5 of the operating
agreement of any of GDC Beechwood, LLC, GDC SMG, LLC, or GDC SMG, LLC (the “Affiliated Companies”)
is triggered, the Member that is, or is the Affiliate of, the Person that so triggers such Buy-Sell Procedure shall be
deemed to have triggered the Buy-Sell Procedure under this Section 10.5; provided, further, in the event of any
triggering of the Buy-Sell Procedure hereunder that results in a sale of the Property, the “Property” under this
Agreement and each such other operating agreement shall be transferred together unless otherwise agreed to by the
Members and the members of the Affiliated Companies.

(b)             The Member commencing such Buy-Sell Procedure (the “Triggering Member”) shall
submit a demand (the “Demand”) to all other Members of the Company. Following receipt of the Demand, all
Members shall discuss in good faith, for a period of thirty (30) days from such receipt or such longer period of
time as all Members may agree (the
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“Negotiation Period”), the potential for the Triggering Member to sell its Interest to the other Members, or to
acquire the Interests of the other Members, all on terms mutually satisfactory to all Members. If the Members are
unable to reach a mutual resolution during the Negotiation Period, then the GDC Members (for purposes of this
Section 10.5, the “Sales Member”), shall thereafter be authorized and directed to use its commercially reasonable
efforts to secure a third-party arms-length purchaser (a “Purchaser”) of the Property, as set forth below.

(c)             The Sales Member is authorized to (i) market the property to the general public,
through a broker or otherwise, (ii) solicit offers from and make offers to potential Purchasers, (iii) negotiate with
potential Purchasers, (iv) fully negotiate, execute and deliver any reasonable agreement necessary to sell the
Property to a potential Purchaser (collectively, a “Purchase Agreement”) in accordance with the Approved Sales
Terms (hereinafter defined), and (v) take all steps necessary to close under such Purchase Agreement and sell the
Property to such Purchaser (the date of such closing the “Sale Closing Date”). Any Purchase Agreement must



contain terms which (1) are reasonable and customary with respect to similar properties, (2) shall not allow any
direct personal liability to attach to any Member with regard thereto, (3) shall provide a purchase price equal to or
greater than the then fair market value of the Property, as reasonably determined by the Sales Member (the “Sale
Price”), (4) shall provide sufficient time for the Members to effect any internal tax restructuring reasonably
desired, or to identify any replacement properties for a like-kind exchange pursuant to Section 1031 of the Internal
Revenue Code, (5) shall permit that the sale of the Property thereunder is contingent upon the closing of sale of the
real property owned by the Affiliated Companies under Section 10.5 of the operating agreements thereof, (6) shall
allow for the occurrence of a Member Pre-Closing in accordance with the terms hereof and (7) shall provide for
the full release of the ARA Members (and their Affiliates) from any guarantees of debt of the Company
(collectively, the “Approved Sales Terms”). Provided that the Purchase Agreement contains only Approved Sales
Terms, all Members, including the Managing Member, shall cooperate with the Sales Member to negotiate,
execute and close such Purchase Agreement, including the provision of any information or
documentation reasonably requested, and the execution of any customary and reasonable document required in
connection with such Purchase Agreement. No Member other than the Sales Member shall initiate any discussions
or negotiations with any Purchaser or potential Purchaser regarding a Purchase Agreement, and the other Members
shall promptly refer any inquiries or proposals received thereby from a potential Purchaser to the Sales Member.
Prior to engaging any broker in connection with any proposed sale of the Property pursuant to this Section 10.5,
the Sales Member shall deliver to the ARA Member a written request for the names of at least three nationally
recognized real estate brokers recommended by the ARA Member, and, if the Sales Member receives a written
response from the ARA Member within five (5) Business Days of the ARA Member’s receipt of such request, then
the Sales Member shall be required to use one of the brokers set forth in the written response of the ARA Member
as the exclusive broker for the sale of the Property.

(d)             Upon the execution by the Company and the Purchaser of a Purchase Agreement, the
Sales Member will provide a copy thereof to all other Members, along with a written notice (the “Sale Notice”)
setting forth the Company’s independent certified accountant’s calculation of the sum of (i) the estimated portion
of the Sale Price which would be distributable to ARA Members in accordance with this Agreement (assuming
cash sale proceeds in the amount of such Sale Price together with any cash or other liquid assets held by the
Company on
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the Sale Closing Date, including any reserves, less the estimated amount that would then be required to repay the
indebtedness, closing expenses and other obligations of the Company on the Sale Closing Date (including all
amounts that would be incurred by the Company as prepayment fees, breakage fees, exit fees or similar fees, if
any, under any then existing financing arrangements if such financing would be required to be paid off as a result
of such sale) if the Sale Price were distributed in accordance with Section 9.4 plus (ii) the Premium (such sum, the
“Member Purchase Price”). Prior to any closing under any Purchase Agreement pursuant to this Article, the
Company’s independent certified public accountants shall audit the books and records of the Company and
determine the amounts payable pursuant to this Section to each Member (the “Final Member Purchase Price”).
Such computation shall reflect all relevant activities through the Sale Closing Date and the purchase price actually
paid pursuant to the Purchase Agreement, which shall be certified as true and correct by an authorized officer of
each of the Sales Member and the Purchaser. Such computation shall take into account any Capital Contributions
or distributions or any tax items earned or accrued by the Company prior to the Sale Closing Date. The accountants
shall deliver to each Member a detailed statement and explanation of such calculations. The determination of the
accountants shall be prima facie evidence of the amounts to be paid pursuant to this Section. The costs of the
accountants in performing the services described in this subsection shall be paid by the Company. For purposes
hereof, “Premium” shall be 100% of the tax that would be payable by ARA pursuant to Code Section 704(c) if the
membership interest in the Property Owner initially contributed to the Company by ARA were sold on the date of
the Sale Notice at its initial, unadjusted 704(c) Value as of the date of such contribution (the “BIG Tax”). For
purposes hereof, the BIG Tax shall be calculated based on the maximum combined effective U.S. federal, state,
and local tax rate applicable to an individual resident of New York, New York, such rate determined at the time of
the Pre-Closing.

(e)             On the Sale Closing Date, but immediately prior to the closing of the sale of the
Property, the Sales Member may, at its sole option, purchase the Interests of the other Members by paying to such
other Members the Final Member Purchase Price (the “Member Pre-Closing”). The Member Pre-Closing shall be
held at the same location as the closing of the sale of the Property or at such other place as may be mutually agreed
upon by the Members. At the Member Pre-Closing, the ARA Member shall Transfer its Interest(s), free and clear
of any liens, encumbrances or restrictions on transfer, against delivery of the Final Member Purchase Price
therefor, and the ARA Member shall execute and deliver such instruments and documents as may be necessary or
desirable to effectuate the Transfer of the ARA Member’s Interest(s) to the Sales Member or its designee. The
Members shall also execute and deliver at such time an amendment to this Agreement, if appropriate, whereby the
ARA Member withdraws from the Company. The Final Member Purchase Price shall be paid in cash at the
Member Pre-Closing by wire transfer of immediately available federal funds. Effective as of the Member Pre-
Closing, the ARA Member shall cease to be a Member of the Company and shall have no further rights, duties or
obligations to the Company arising out of this Agreement or otherwise. Subsequent to the Member Pre-Closing,
the ARA Member shall have no further interest in the Company’s capital, profits, losses, gains or distributions.

SECTION 10.6 Withdrawal of the Members. Except as otherwise provided in this Article X, the
Members may not withdraw from the Company prior to its dissolution.
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SECTION 10.7 Like Kind Exchange. With respect to a sale of the Property pursuant to Section
10.5 (Buy-Sell Procedure), the parties shall agree to use commercially reasonable efforts to permit Property Owner
to avail itself of a like-kind exchange.

SECTION 10.8 Permitted Transfers. Notwithstanding the foregoing, the prohibitions on
Transfers set forth in Section 10.1 shall not apply to transfers of Interests held by individual Members during
lifetime or at death to (i) other Member(s), (ii) immediate family member(s) of such Member or trusts for their
benefit or (iii) if such Member is a trust, to sucessor trustee(s) and/or in further trust for the benefit of the
beneficiaries thereof..

ARTICLE XI
MISCELLANEOUS

SECTION 11.1 REIT. To the extent that any Member or indirect owner of a Member is a real
estate investment trust, (a) the Managing Member will use its reasonable best efforts to manage the Property with
the goal of generating income qualifying under Code Section 856(c)(3) and holding assets qualifying under Code
Section 856(c)(4)(A). for real estate investment trust gross income tests under the Code, and (b) notwithstanding
any other provisions hereof, all expenses incurred by or on behalf of the Company as a result of such Member
having such status, shall be for the account of such Member.

SECTION 11.2 Limited Liability of Members. Except for the obligations under this Agreement,
including the obligations to make Capital Contributions pursuant to Article V, the liability of the Members shall be
limited to the maximum extent permitted by the Act.

SECTION 11.3 Amendment to the Agreement. This Agreement may only be amended with
unanimous consent of all Members.

SECTION 11.4 Investment Representation. Each Member, by executing this Agreement,
represents and warrants that the following statements are true:

(a)             it understands and accepts that the offering and sale of Interests is intended to be
exempt from Registration under the Securities Act of 1933, as amended (the “Securities Act”), by virtue of
Section 4(2) of the Securities Act and that the Company will make a notation in its records as to the
nontransferability of the Interests without the prior consent of the Managing Member and place a legend on any
certificates evidencing the Interests to the effect that the Interests may not be transferred in violation of the
Securities Act;

(b)             it understands and accepts that the offering and sale of Interests is intended to be
exempt from registration under the securities laws of the state or states in which the offer and sale are deemed to
be made, by virtue of a transactional exemption set forth therein;

(c)             it has such knowledge and experience in business, tax and financial matters so as to
enable it to utilize the information made available to it in connection with the offering of the Interests in order to
evaluate the merits and risks of an investment in the Interests and to make an informed investment decision with
respect thereto;
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(d)             it is an “accredited investor” within the meaning of Rule 501 of Regulation D under
the Securities Act;

(e)             it is making its investment in the Company for its own account and not for the
account of others and is not investing with the present intention of selling, distributing, transferring or reallocating
all or any portion of its investment and, while the disposition of its investments is always subject to its own
control, presently intends to hold the same until the Company is terminated;

(f)              it understands that transferability of its Interest is restricted and the Member cannot
expect to have any liquidity with respect to its investment;

(g)             it is duly authorized and has full power and authority to enter into this Agreement and
to perform its obligations hereunder, the person who has executed this Agreement on behalf of the Member is
duly authorized to do so, and such execution and performance will not violate or conflict with any law, rule,



regulation, order, decree, contract or agreement to which the Member or such person is subject or by which they
are bound;

(h)             unless the Managing Member has otherwise been notified in writing, the Member is
not a “Benefit Plan Investor” as defined by 29 C.F.R. 2510.3-101(f)(2), including (a) any “employee benefit
plan”, as defined by Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended,
including but not limited to foreign plans and governmental plans; (b) any “plan” described by Section 4975 of
the Code, as amended, including but not limited to individual retirement accounts and Keogh plans or (c) any
entity deemed to hold “plan assets” of the foregoing;

(i)              it understands that no federal or state agency has recommended or endorsed the
purchase of the Interests or passed on the adequacy or accuracy of the information set forth in this Agreement;

(j)              it has had the opportunity, at a reasonable time prior to its purchase of the Interests, to
ask questions and receive answers concerning the terms and conditions of an investment in the Company and to
obtain any additional information, financial or otherwise, which it deems appropriate in order to evaluate an
investment in the Company; and

(k)             it is treated as a single investor for purposes of the Investment Company Act of 1940.

SECTION 11.5 Representations.

 (a) The Managing Member represents and warrants to the Members that:

(i)             the Managing Member is a limited liability company, duly formed, validly existing
and in good standing under the laws of the State of Delaware and is duly qualified and in good standing
in each jurisdiction in which the character and location of its properties or the nature of its business
activities makes such qualification necessary, and has all requisite power and authority to execute, deliver
and perform this Agreement;
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(ii)            the execution, delivery and performance by the Managing Member of this Agreement
is within its power, has been authorized by all necessary action and does not contravene any provision of
its organizational documents;

(iii)           this Agreement is a valid and binding obligation of the Managing Member;

(iv)          the execution, delivery and performance of this Agreement by the Managing Member
does not conflict with or result in a breach of any of the provisions of, or constitute a default under, any
bond, note or other form of indebtedness, indenture, mortgage, deed of trust, loan agreement or similar
instrument, any lease or other agreement or contract to which it is a party or by which any of its property
may be bound or any applicable law or order, rule or regulation or any court or governmental agency that
has jurisdiction over it or any of its property;

(v)           there are no actions, suits or proceedings pending or, to the knowledge of the
Managing Member, threatened against or affecting the Managing Member or, to the knowledge of the
Managing Member or its members, which would bring into question the validity of the transactions
contemplated by this Agreement or might result in a material adverse change in the business, assets or
condition of the Managing Member;

(vi)          no officer or director of the Managing Member has been charged or convicted of any
misdemeanor relating to misuse of money, or any felony, and there are no pending actions related to
breach of fiduciary duty;

(vii)         during the term of the Company, the Managing Member will not subject any of its
Interests in the Company (or its respective right in the future to receive income or profits from the
Company) to the claims of any creditors;

(viii)        during the term of the Company, the Managing Member shall defend at its sole cost
and expense any claim made against its Interest in the Company (or its respective right in the future to
receive income or profits from the Company) resulting from the respective indebtedness or the claims of
any creditors of the Managing Member; and

(ix)          during the term of the Company, the Managing Member shall promptly notify the
Members as to (A) any claim asserted or threatened against the Managing Member’s Interest in the
Company (including its right in the future to receive income and profits from the Company), or against
any assets of the Company or against any of the respective members of the Managing Member and
(B) any other obligation entered into by the Managing Member or any of the respective members of the



Managing Member, where such claim or obligation in the judgment of the Managing Member might
reasonably have a material adverse effect on the Company or the Interest of the Members in the
Company.

 (b) Each Member represents and warrants to the Managing Member that:
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(i)             it is duly formed and validly existing under the laws of the jurisdiction of its

formation or is an individual and has all requisite power and authority to execute, deliver and perform this
Agreement;

(ii)            the execution, delivery and performance of this Agreement by it are within its power
and have been authorized by all necessary action and do not contravene any provision of its articles of
formation or governance;

 (iii) this Agreement is a valid and binding obligation of the Member; and

(iv)          the execution, delivery and performance of this Agreement by it does not conflict with
or result in a breach of any of the provisions of, or constitute a default under, any bond, note or other form
of indebtedness, indenture, mortgage, deed of trust, loan agreement or similar instrument, any lease or
other agreement or contract to which it is a party or by which any of its property may be bound or any
applicable law or order, rule or regulation or any court or governmental agency that has jurisdiction over
it or any of its property.

SECTION 11.6 Successors; Counterparts. This Agreement (i) shall be binding as to the
executors, administrators, estates, heirs and legal successors of the Members and (ii) may be executed in several
counterparts with the same effect as if the parties executing the several counterparts had all executed one
counterpart.

SECTION 11.7 Governing Law; Severability. This Agreement shall be governed by and
construed in accordance with the laws of the State of New York without giving effect to the principles of conflict
of laws thereof. In particular, it shall be construed to the maximum extent possible to comply with all of the terms
and conditions of the Act. If, nevertheless, it shall be determined by a court of competent jurisdiction that any
provision or wording of this Agreement shall be invalid or unenforceable under said Act or other applicable law,
such invalidity or unenforceability shall not invalidate the entire Agreement. In that case, this Agreement shall be
construed so as to limit any term or provision so as to make it enforceable or valid within the requirements of
applicable law, and, in the event such term or provision cannot be so limited, this Agreement shall be construed to
omit such invalid or unenforceable provisions. If it shall be determined by a court of competent jurisdiction that
any provision relating to the distributions and allocations of the Company or to any fee payable by the Company is
invalid or unenforceable, this Agreement shall be construed or interpreted so as (i) to make it enforceable or valid
and (ii) to make the distributions, allocations and fees as closely equivalent to those set forth in this Agreement as
is permissible under applicable law.

SECTION 11.8 Filings. Following the execution and delivery of this Agreement, the Managing
Member shall promptly prepare any documents required to be filed and recorded under the Act, and the Managing
Member shall promptly cause each such document to be filed and recorded in accordance with the Act and, to the
extent required by local law, to be filed and recorded or notice thereof to be published in the appropriate place in
each state in which the Company may hereafter establish a place of business. The Managing Member shall also
promptly cause to be filed, recorded and published such statements of fictitious business name and other notices,
certificates, statements or other instruments required by any provision of any
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applicable law of the United States or any state or other jurisdiction which governs the conduct of its business from
time to time.

SECTION 11.9 Power of Attorney. Each Member does hereby constitute and appoint the
Managing Member as its true and lawful representative and attorney-in-fact, in its name, place and stead to make,
execute, sign, deliver and file (i) a Certificate of Formation of the Company, any amendment thereof required
because of an amendment to this Agreement or in order to effectuate any change in the membership of the
Company, (ii) any amendments to this Agreement pursuant to Section 11.1 after obtaining the approval required
for such amendment and (iii) all such other instruments, documents and certificates which may from time to time



be required by the laws of the United States of America, the State of New York or any other state, or any political
subdivision or agency thereof, to effectuate, implement and continue the valid and subsisting existence of the
Company or to dissolve the Company in accordance with the provisions of this Agreement.

The power of attorney granted hereby is coupled with an interest and shall (a) survive and not be
affected by the subsequent death, incapacity, disability, dissolution, termination or bankruptcy of the r Member
granting the same or the transfer of all or any portion of the Member’s Interest and (b) extend to the Member’s
successors, assigns and legal representatives.

SECTION 11.10 Waiver of Action for Partition. Each of the Members irrevocably waives any
right that it may have to maintain any action or other legal proceeding for partition with respect to any of the
Company’s assets.

SECTION 11.11 Headings. Section and other headings contained in this Agreement are for
reference purposes only and are not intended to describe, interpret, define or limit the scope or intent of this
Agreement or any provision hereof.

SECTION 11.12 Additional Documents. Each Member, upon the request of the Managing
Member, agrees to perform all further acts and execute, acknowledge and deliver any documents that may be
reasonably necessary to carry out the provisions of this Agreement.

SECTION 11.13 Goodwill. No value shall be placed on the name or goodwill of the Company.

SECTION 11.14 Notices. All notices, requests and other communications to any party hereunder
shall be in writing (including telecopier or similar writing) and shall be given to such party (and any other person
designated by such party) at its address or telecopier number set forth on Schedule A hereto or such other address
or telecopier number as such party may hereafter specify for the purpose by notice to the Managing Member. Each
such notice, request or other communication shall be effective upon actual receipt.

SECTION 11.15 Enforcement Costs. In the event any Member defaults in the performance of its
obligations under this Agreement, the Company or any non-defaulting Member enforcing its rights under this
Agreement or compelling such defaulting Member to perform its obligations hereunder shall be entitled to collect
from the defaulting Member all

 
 

- 36 -
 

 
reasonable costs and expenses (including, reasonable attorneys’ fees and costs) expended or incurred in connection
with enforcing its rights under this Agreement.

SECTION 11.16 No Third Party Rights. The obligations or rights of the Company or any
Members to make or require any Capital Contribution under this Agreement shall not grant any rights to or confer
any benefits upon any Person who is not a Member. The provisions of this Agreement are intended only for the
regulation of relations among Members,

SECTION 11.17 Putative Members and the Company. This Agreement is not intended for the
benefit of non-Member creditors and does not grant any rights to non-Member creditors.
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IN WITNESS WHEREOF, the undersigned have hereto set their hands as of the day and year

first above written.

MANAGING MEMBER: ACADIA REALTY ACQUISITION I, LLC

 

By:________________________
Robert Masters, Senior Vice President

 

 



MEMBER: ________________________
SAMUEL GINSBURG

 

________________________
MARTIN GINSBURG

 

SAMUEL GINSBURG 2000 TRUST AGREEMENT #1

 

________________________
Martin Ginsburg, Trustee

 

________________________
Joan Ginsburg, Trustee

 

MARTIN GINSBURG 2000 TRUST AGREEMENT #1

 

________________________
Samuel Ginsburg, Trustee

 

________________________
Irene Ginsburg, Trustee

 

________________________
ADAM GINSBURG
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SCHEDULE A
 

MEMBERS, ADDRESSES, INITIAL CAPITAL ACCOUNTS AND INTEREST 
PERCENTAGES

Managing Member

ACADIA REALTY ACQUISITION I, LLC
c/o Acadia Realty Trust
1311 Mamaroneck Avenue, Suite 260
White Plains, New York 10605
Attention: Robert Masters  
 Senior Vice President
Initial Capital Account: $15,142,692
Interest Percentage: 22.22%
 
Members
 
Samuel Ginsburg
GDC Properties, Inc.
245 Saw Mill River Road
Hawthorne, New York 10532
Initial Capital Account: $530,062.37
Interest Percentage: 0.78%
 
Martin Ginsburg
Ginsburg Development Companies, LLC
100 Summit Lake Drive



Suite 100
Valhalla, NY 10595
Initial Capital Account: $530,062.37
Interest Percentage: 0.78%
 
Martin Ginsburg 2000 Trust Agreement #1
GDC Properties, Inc.
245 Saw Mill River Road
Hawthorne, New York 10532
Initial Capital Account: $25,973,056.13
Interest Percentage: 38.11%
 
Samuel Ginsburg 2000 Trust Agreement #1
GDC Properties, Inc.
245 Saw Mill River Road
Hawthorne, New York 10532
Initial Capital Account: $23,322,744.28
Interest Percentage: 34.22%
 
 

 
Adam Ginsburg
GDC Properties, Inc.
245 Saw Mill River Road
Hawthorne, New York 10532
Initial Capital Account: $2,650,311.85
Interest Percentage: 3.89%
 
 

A-2
 

 
 

SCHEDULE B

OFFICERS

 President Kenneth F. Bernstein

 Senior Vice President/Secretary Robert Masters
 

 Assistant Secretary Carol Smrek
 

 
 

 
EXHIBIT A

PROPERTY DESCRIPTION

 
 

 
EXHIBIT B

TWEETERS TRANSACTION

See attachment.
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PROMISSORY NOTE

 
$16,915,000 January 3, 2006
 

Subject to the terms and conditions of this Promissory Note (this “Note”), for value received, ACADIA
BRANDYWINE CONDOMINIUM, LLC, a Delaware limited liability company (the “Borrower”), hereby
promises to pay to the order of ACADIA REALTY LIMITED PARTNERSHIP, a Delaware limited partnership
(“Payee”), at Payee’s offices located at c/o Acadia Realty Trust 1311 Mamaroneck Avenue, Suite 260, White
Plains, New York 10605 (or at such other place as Payee designates in writing to the Borrower), in lawful money
of the United States of America, the principal sum of SIXTEEN MILLION NINE HUNDRED FIFTEEN
THOUSAND DOLLARS ($16,915,000), together with interest at a rate equal to nine percent (9%) per annum.
This Note is issued by the Borrower pursuant to that certain Agreement and Plan of Merger, dated as December 22,
2005, by and among Acadia Realty Acquisition I, LLC, ARA BTC LLC, ARA MS LLC, ARA BS LLC, ARA BC
LLC, ARA BH LLC, Acadia Investors, Inc., AII BTC LLC, AII MS LLC, AII BS LLC, AII BC LLC, AII BH
LLC, Samuel Ginsberg 2000 Trust Agreement #1, Martin Ginsberg 2000 Trust Agreement #1, Martin Ginsburg,
Samuel Ginsburg, Adam Ginsburg, GDC SMG, LLC, GDC Beechwood, LLC, Aspen Cove Apartments, LLC and
SMG Celebration, LLC (as amended, restated or otherwise modified from time to time, the “Merger
Agreement”). Capitalized terms used and not defined herein shall have the meaning given to them in the Merger
Agreement. This Note is secured by and entitled to the benefits of the AII Bridge Mortgage of the Borrower.
 

SECTION 1
PAYMENT

 
1.1         Maturity Date. All outstanding principal and accrued and unpaid interest on this Note shall be

due and payable in full, and this Note shall mature, on July 3, 2006 (the “Maturity Date”).
 

1.2         Interest. This Note shall bear interest on the outstanding principal amount hereof from and
including the date of this Note. Interest shall be calculated on the basis of a 365-day or 366-day year, as the case
may be, and charged for the actual number of days elapsed.
 

1.3         Optional Prepayments. The Borrower may prepay the principal amount of this Note, in whole
or in part (together with all accrued interest thereon as of the date of such prepayment), at any time or from time to
time, without penalty. Notwithstanding the foregoing, the Borrower shall not make any optional prepayment of this
Note unless it shall contemporaneously therewith make an optional prepayment of a pro-rata amount of the other
ARA Bridge Notes and the AII Bridge Notes, with such pro-rata amount determined on the basis of the aggregate
principal amount of the other ARA Bridge Notes, the AII Bridge Notes and this Note.
 
 

 
1.4        Payment Method. Any payment of principal and interest on this Note will be made in currency

of the United States of America by check mailed or by wire transfer of immediately available funds to an account
designated by Payee in writing.
 

SECTION 2
COVENANTS

 
So long as any principal of, or accrued interest on, this Note is outstanding or any other obligation of the

Borrower hereunder shall remain unpaid or unsatisfied:
 

2.1          Indebtedness. The Borrower shall not directly or indirectly create, incur, assume, extend the
maturity of, or otherwise become directly or indirectly liable with respect to, any Indebtedness other than (a)
Indebtedness evidenced by this Note, (b) Indebtedness incurred in connection with any refinancing of Indebtedness
evidenced by this Note, the other ARA Bridge Notes and the AII Bridge Notes, provided, however, that the
Borrower shall not refinance the Indebtedness evidenced by the AII Bridge Notes or the other ARA Bridge Notes
unless simultaneously therewith the Borrower refinances all of the Indebtedness evidenced by this Note, (c)
Indebtedness owing to Payee or any of its Affiliates and (d) any other Indebtedness if (i) prior to incurring such
Indebtedness the Borrower shall give written notice of the proposed Indebtedness (the “Notice of Intention”) to
Payee, specifying the amount, interest rate, term and all other material terms and conditions of the proposed
Indebtedness, and granting to Payee (for a period of thirty (30) days following its receipt of the Notice of
Intention) an irrevocable right to make the loans and enter into commercially reasonable agreements with respect
to such Indebtedness on the other terms specified in the Notice of Intention, and (ii) Payee does not exercise such
right by delivery of notice to the Borrower within such 30-day period.

 
2.2          Liens. The Borrower shall not directly or indirectly, create, incur, assume or permit to exist any

Liens upon or with respect to any of their respective assets, whether now owned hereafter acquired or any income
or profits therefrom, or assign or otherwise convey any right to receive income to secure any Indebtedness, other
than (a) Liens existing as of the Closing under the Merger Agreement and (b) Liens created under the ARA Bridge
Mortgage of the Borrower.

 
2.3          Merger, Consolidation, Sale of Assets. The Borrower shall not (a) liquidate, wind-up or

dissolve, (b) consolidate or merge with or into any other Person, (c) permit any other Person to consolidate with or



merge with or into it or participate in a share exchange with it or (d) sell, lease, transfer, contribute or otherwise
dispose of any of its assets to any other Person (other than sales of immaterial and worn out and obsolete assets in
the ordinary course of business).

 
2.4          Loans and Investments. The Borrower shall not (a) make any loan, advance or capital

contribution, (b) extend credit to any Person or (c) purchase or otherwise acquire, hold or invest in, or make any
commitment to purchase or otherwise acquire, hold or invest in, any debentures, notes and other evidences of
Indebtedness, stocks, securities (including rights to purchase and securities convertible into or
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exchangeable for other securities), interests in joint ventures and general and limited partnerships or limited
liability companies, mortgage loans and other investment or portfolio assets (owned of record or beneficially by
the Borrower), or make or keep outstanding any advance or loans, except in accordance with Section 2.11.
 

2.5          Dividends, Etc. After the occurrence and during the continuance of an Event of Default, the
Borrower shall not declare or pay any cash or asset dividend on any of its membership interests or make any other
distribution or disposition of any assets to members in respect of its membership interests (or otherwise), or make,
or commit to make, any payment on account of the purchase, redemption or other retirement of any of its
membership interests or other equity securities or options, warrants or convertible securities therefor.

 
2.6          Subsidiaries. The Borrower shall not organize or cause to exist any subsidiary of the Borrower.
 
2.7          Certain Limitations. The Borrower shall not enter into any agreement with any Person (other

than ARA or AII) that prohibits or limits the ability of the Borrower to create, incur, assume or suffer to exist any
Lien upon any of the assets or revenues of the Borrower, whether now owned or hereafter acquired.
 

2.8          Conflicting Agreements. The Borrower shall not enter into any agreements or arrangements that
could reasonably be considered to be not in the normal course of business and which by their terms (or reasonably
foreseeable effect) materially restrict or materially adversely affect the Borrower’s right and ability to meet its
obligations Payee hereunder.
 

2.9          Affiliate Transactions. The Borrower shall not enter into any transaction with any Affiliate
(other than ARA, AII and their respective Affiliates) or any of the other property Owners.
 

2.10       Change in Nature of Business. The Borrower shall not engage in any business other than the
business currently conducted by the Borrower and activities reasonably related thereto.

 
2.11       Use of Proceeds. The Borrower will use the proceeds of the ARA Bridge Loan only for the

purpose of paying the Merger Consideration under the Merger Agreement, expenses of the transactions
contemplated thereby and expenses of the Property Owners.

 
SECTION 3

DEFAULT PROVISIONS
 

3.1        Events of Defaults Each of the following shall constitute an event of default (“Event of
Default”) hereunder:
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(a)          Failure of the Borrower to pay any installment of principal or interest on the date when it is due

under this Note;
 
(b)          Any representation or warranty made by the Borrower in this Note or in the ARA Bridge

Mortgage of the Borrower, or in any other document securing this Note, or delivered to Payee by the Borrower in
connection with this Note is incorrect in any material respect on or as of the date made;

 
(c)          Failure of the Borrower to perform or comply with any of the agreements, conditions, covenants,

provisions or stipulations contained in this Note or in the ARA Bridge Mortgage of the Borrower or in any other
document securing this Note, or delivered to Payee by the Borrower in connection with this Note, and continuance
of such failure uncured for ten (10) days after written notice specifying such failure and requesting that it be cured
is given by Payee to the Borrower, provided that if the failure is of such a nature that it can be cured (as determined
by Payee) but not within the ten (10) day period, it shall not constitute an Event of Default so long as the Borrower
promptly initiate remedial action within such ten (10) day period and diligently pursue such action in a manner
reasonably satisfactory to Payee. Notice to be provided for non monetary default only;
 



(d)          The occurrence of an event of default or Event of Default as defined in any of the ARA Bridge
Mortgage of the Borrower or any document securing this Note or failure to comply with the terms and conditions
thereof or of any other document delivered to Payee in connection with this Note by the Borrower and/or any other
Person liable, directly or indirectly, for the payment of this Note;

 
(e)          The occurrence of an event of default or Event of Default as defined in any of the other ARA

Bridge Notes or any document securing any of the other ARA Bridge Notes or failure to comply with the terms
and conditions thereof or of any other document delivered to Payee in connection with the other ARA Bridge
Notes by any Person liable, directly or indirectly, for the payment of any ARA Bridge Note;

 
(f)           Any event or condition occurs that results in any Indebtedness of the Borrower in excess of

$1,000,000 becoming due prior to its scheduled maturity or that enables or permits (with or without the giving of
notice, the lapse of time or both) the holder or holders of such Indebtedness or any trustee or agent on its or their
behalf to cause any such Indebtedness to become due, or to require the prepayment repurchase, redemption or
defeasance thereof, prior to its scheduled maturity;

 
(g)          Failure of the Borrower to comply with or perform any terms, obligation, covenant or conditions

contained in any other agreement between Payee and such Borrower.
 

(h)          (i) A court having jurisdiction in the premises shall enter a decree or order for relief in respect of
the Borrower in an involuntary case under any applicable bankruptcy, insolvency or other similar law now or
hereafter in effect, which decree or
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order is not stayed, or any other similar relief shall be granted and remain unstayed under any applicable federal or
state law; or (ii) an involuntary case is commenced against the Borrower under any applicable bankruptcy,
insolvency or other similar law now or hereafter in effect, or a decree or order of a court having jurisdiction in the
premises for the appointment of a receiver, liquidator, sequestrator, trustee, custodian or other officer having
similar powers over the Borrower or over all or a substantial part of any of their respective assets, shall have been
entered; or an interim receiver, trustee or other custodian of the Borrower for all or a substantial part of their
respective assets is involuntarily appointed, or a warrant of attachment, execution or similar process is issued
against any substantial part of the assets of the Borrower and the continuance of any such events in this clause (ii)
for forty five (45) days unless dismissed, bonded, stayed, vacated or discharged;

 
(i)           The Borrower shall have an order for relief entered with respect to it or commence a voluntary

case under any applicable bankruptcy, insolvency or other similar law now or hereafter in effect, or shall consent to
the entry of an order for relief in an involuntary case, or to the conversion of an involuntary case to a voluntary
case, under any such law, or shall consent to the appointment of or making possession by a receiver, trustee or
other custodian for all or a possession by a receiver, trustee or other custodian for all or a substantial part of its
assets or the making by the Borrower of any assignment for the benefit of creditors the admission by the Borrower
in writing of its inability to pay its debts as such debts become due; or the managing member or members, as
applicable, of the Borrower (or any committee thereof) adopts any resolution or otherwise authorizes action to
approve any of the foregoing;

 
(j)           The ARA Bridge Mortgage of the Borrower or any Lien granted thereunder shall (except in

accordance with its terms) in whole or in part, cease to be effective or cease to be the legally valid, binding and
enforceable obligation of the Borrower; or

 
 (k) Any of the Management Agreements shall terminate or expire.

 
3.2          Acceleration; Default Interest. Upon the occurrence of any Event of Default, the entire unpaid

principal balance due under this Note and all accrued interest due under this Note shall become immediately due
and payable, at the option of Payee, without notice or demand other than as required under Section 3.1, and Payee
may thereupon exercise all rights and remedies available to Payee under the ARA Bridge Mortgage of the
Borrower and under applicable law. While any Event of Default is occurring, this Note shall bear interest on the
outstanding principal amount hereof, and accrued and unpaid interest hereon as of the date of such Event of
Default, at a rate equal to fifteen percent (15%) per annum, compounded on the last day of March, June,
September and December of each year.
 

3.3        Collection Costs. If this Note is placed in the hands of an attorney for collection, or is collected
through probate or bankruptcy court, or through other legal proceedings, the Borrower agrees to pay all out-of-
pocket expenses incurred by Payee in
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connection with the enforcement of his rights hereunder, including without limitation, reasonable attorneys’ fees
for such collection work.



 
3.4        Waivers. The terms and provisions of this Note may be changed and any default with respect to

this Note may be waived only with the written consent of Payee. Any such consent or waiver by the registered
holder of this Note shall be conclusive and binding upon such holder and upon all future holders and owners of
this Note and of any Note issued in exchange herefor or in place hereof, in respect of anything done or suffered to
be done or omitted to be done by the Borrower in pursuance of such consent or waiver, irrespective of whether or
not any notation of such consent or waiver is made upon this Note. No waiver of any term or condition contained
herein, in any one or more instances, shall be deemed to be or construed as a waiver of the same or any other term
or condition contained herein on any future occasion.

 
SECTION 4

GENERAL PROVISIONS
 

4.1        Governing Law. All questions concerning the construction, validity and interpretation of this
Note shall be governed and construed in accordance with the domestic laws of the State of Delaware, without
giving effect to any choice of law or conflict of law provision or rule (whether of the State of Delaware or any
other jurisdiction) that would cause the application of the laws of any jurisdiction other than the State of Delaware.
 

4.2        Severability. If any term or provision of this Note shall be held invalid, illegal or unenforceable,
the validity of all other terms and provisions hereof shall in no way be affected thereby.
 

4.3          Notices. All notices, elections, consents, approvals, demands, objections, requests or other
communications which the Borrower or Payee may be required or desire to give pursuant to, under or by virtue of
this Note must be in writing and sent by (i) hand-delivery, (ii) facsimile transmission with receipted confirmation
(and with copy by overnight express mail or courier) or (iii) express mail or courier (for next business day
delivery), addressed as follows:

 
If to Payee:
 
c/o Acadia Realty Trust
1311 Mamaroneck Avenue
Suite 260
White Plains, New York 10605
Attention: Robert Masters, Esq.
Fax: (914) 428-2139
 
If to the Borrower:
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GDC Properties
245 Saw Mill River Road
Hawthorne, New York 10532
Attention: Doug Brout
Fax: (914) 407-1545
 
and to:
 
Acadia Realty Trust
1311 Mamaroneck Avenue
Suite 260
White Plains, New York 10605
Attention: Robert Masters, Esq.
Fax: (914) 428-2139

 
The Borrower or Payee may designate another addressee or change their respective address for notices and other
communications hereunder by a notice given to the other parties in the manner provided in this Section 4.3. A
notice or other communication sent in compliance with the provisions of this Section 4.3 shall be deemed given
and received on (a) the date it is delivered to the other party if sent by express mail or courier or hand-delivered, or
(b) the date received by facsimile transmission with receipted confirmation (and provided the copy by overnight
express mail or courier has been sent under this Section 4.3), provided, however, that if the facsimile is transmitted
after 5:00 p.m., New York time, it shall be deemed received the following business day.
 

4.4        Assignment. No obligation hereunder may be assigned (by operation of law or otherwise) by the
Borrower or assumed by another Person without the prior written consent of the Payee and any attempt to do so
will be void. Subject to the preceding sentence, this Note is binding upon, inures to the benefit of and is
enforceable by the Payee and its successors and assigns.
 

4.5        Usury. It is the intention of the Borrower and Payee to conform strictly to all applicable usury
laws now or hereafter in force, and any interest payable under this Note shall be subject to reduction to the amount
not in excess of the maximum legal amount allowed under the applicable usury laws as now or hereafter construed



by the courts having jurisdiction over such matters. The aggregate of all interest (whether designated as interest,
service charges, points or otherwise) contracted for, chargeable, or receivable under this Note shall under no
circumstances exceed the maximum legal rate upon the unpaid principal balance of this Note remaining unpaid
from time to time. If such interest does exceed the maximum legal rate, it shall be deemed a mistake and such
excess shall be canceled automatically and, if theretofore paid, rebated to the Borrower or credited on the principal
amount of this Note, or if this Note has been repaid, then such excess shall be rebated to the Borrower.
 

[Signature Page to Follow]
 
 
 7
 
 

 
 

IN WITNESS WHEREOF, the Borrower have caused this Note to be signed in their respective names by
their respective authorized officers.
 

ACADIA BRANDYWINE CONDOMINIUM, LLC
 
By:___________________________________
Name: Robert Masters
Title: Senior Vice President

 
 
 
 



 
Exhibit 99.7

 
DEMAND PROMISSORY NOTE

 
 
January 3, 2006 $643,096
New York, New York  

 
FOR VALUE RECEIVED, ACADIA MARKET SQUARE, LLC, a Delaware limited liability (the

“Company”), DOES HEREBY PROMISE TO PAY ON DEMAND to ACADIA REALTY LIMITED
PARTNERSHIP, a Delaware limited partnership, or its registered successors or assigns (each a “Registered
Holder”), the principal sum of SIX HUNDRED FORTY THREE THOUSAND AND NINETY SIX DOLLARS
($643,096), together with interest (calculated on the basis of a 365-day or 366-day year, as the case may be, and
charged for the actual number of days elapsed) accrued, from the date hereof through the date on which the
outstanding principal amount of this Demand Promissory Note (this “Note”) is repaid in full, on the unpaid
principal amount hereof from time to time outstanding, at a rate per annum equal to nine percent (9%),
compounded on the last day of March, June, September and December of each year, pursuant to the terms and
conditions of this Note. In the event the Company fails to repay the outstanding principal of and accrued and
unpaid interest on this Note on the date when the Registered Holder demands payment thereof, this Note shall bear
interest on the outstanding principal amount hereof, and accrued and unpaid interest hereon as of such date, at a
rate equal to fifteen percent (15%) per annum, compounded on the last day of March, June, September and
December of each year.
 

1.            Prepayment. This Note may be prepaid, in whole or in part, at any time by the Company
without premium or penalty; provided, however, that if this Note is prepaid, any such prepayment amount shall be
applied first to all accrued and unpaid interest and the remainder to the outstanding principal amount of this Note.
From and after the date of any prepayment, interest shall cease to accrue on the portion of the principal amount of
this Note so prepaid.
 

2.            Amendments. This Note may be amended, supplemented or modified only by a written
instrument duly executed by or on behalf of the Registered Holder and the Company.
 

3.            Assignment. No obligation hereunder may be assigned (by operation of law or otherwise) by
the Company or assumed by another individual or entity without the prior written consent of the Registered Holder
and any attempt to do so will be void. Subject to the preceding sentence, this Note is binding upon, inures to the
benefit of and is enforceable by the Registered Holder and the Company and their respective successors and
assigns.
 

4.            Governing Law. THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE DOMESTIC LAWS OF THE STATE OF NEW YORK, WITHOUT GIVING
EFFECT TO ANY CHOICE OF LAW OR CONFLICT OF LAW PROVISION OR RULE (WHETHER OF THE
STATE OF NEW
 

 
YORK OR ANY OTHER JURISDICTION) THAT WOULD CAUSE THE APPLICATION OF THE LAWS OF
ANY JURISDICTION OTHER THAN THE STATE OF NEW YORK.
 

5.          Interest Limitations. It is the intention of the Company and Registered Holder to conform strictly
to all applicable usury laws now or hereafter in force, and any interest payable under this Note shall be subject to
reduction to the amount not in excess of the maximum legal amount allowed under the applicable usury laws as
now or hereafter construed by the courts having jurisdiction over such matters. The aggregate of all interest
(whether designated as interest, service charges, points or otherwise) contracted for, chargeable, or receivable
under this Note shall under no circumstances exceed the maximum legal rate upon the unpaid principal balance of
this Note remaining unpaid from time to time. If such interest does exceed the maximum legal rate, it shall be
deemed a mistake and such excess shall be canceled automatically and, if theretofore paid, rebated to the Company
or credited on the principal amount of this Note, or if this Note has been repaid, then such excess shall be rebated
to the Company.
 

[Signature Page to Follow]
 

2
 

 
IN WITNESS WHEREOF, the Company has executed and delivered this Note as of the date first above

written.
 
 
 ACADIA MARKET SQUARE, LLC
 
 
 By:___________________________



Name: Robert Masters
Title: Senior Vice President

 
 

3
 
 
 



 
Exhibit 99.8

 

 
 
Investor Relations:
Jon Grisham, VP
914-288-8142
 

ACADIA REALTY TRUST ANNOUNCES THE RECAPITALIZATION OF
WILMINGTON, DELAWARE PORTFOLIO

GDC PROPERTIES REPLACES ACADIA FUND I INSTITUTIONAL INVESTORS

 

NEW YORK, NY (January 10, 2006) - Acadia Realty Trust (NYSE: AKR – “Acadia” or the “Company”), a real
estate investment trust, today announced, through a merger of interests, the recapitalization of its one million
square foot Wilmington, Delaware shopping center portfolio. The portfolio was recapitalized through the
conversion of the 77.8% interest which was previously held by the institutional investors in Acadia’s first
investment fund (“Fund I”) to an affiliate of GDC Properties (“GDC”) at a valuation of $164 million. This
transaction represents a 6.0% cap rate on projected 2006 income and an implied value of $211 million for the
entire portfolio. Acadia, through its subsidiaries, has retained its existing 22.2% interest and will continue to
operate the portfolio and earn fees for such services.

Fund I acquired the portfolio, which consists of the Brandywine Towne Center and Market Square Shopping
Center, in January 2003 for $86 million and has a current cost basis in the properties of approximately $108
million. During its ownership, Acadia has leased approximately 250,000 square feet of the portfolio. Anchor
tenants today include Target, Lowe’s Home Improvement, Dick’s Sporting Goods, Bed Bath & Beyond, Trader
Joe’s and TJ Maxx, amongst others.

At the closing, the Fund I investors received a return of all of their invested capital and preferred return, thus
triggering Acadia’s additional 20% interest (“Promote”) in all future Fund I distributions. It is anticipated that up
to $38 million of additional proceeds will be distributed from this transaction following, among other things, the
successful replacement of seller bridge financing. Additionally there are 32 assets comprising approximately 2
million square feet remaining in Fund I in which Acadia’s ownership interest will increase from 22.2% to 37.8% as
a result of the Promote.

GDC, based in Hawthorne, New York, is an investor and developer of mixed-use, residential and retail properties
throughout the eastern United States. Over the past six months, it has acquired over $300 million of retail
properties. GDC was advised in this transaction by Greenhill & Co., LLC.

 
 

 
 
Kenneth F. Bernstein, Acadia’s President and CEO, stated, “The transaction with GDC has created a great
opportunity for all parties involved. The opportunistic harvesting of our institutional investors’ interest allows
them to recognize a significant profit, consistent with the Fund’s finite-life investment strategy. For Acadia, this
transaction enables us to retain our interest in this high-quality, core asset in partnership with long-term holders,
while returning all of the outstanding capital to our Fund I investors and thus increasing our ownership stake in the
remaining Fund I assets. This transaction is also the beginning of a new partnership with GDC, which we believe
to be a premier development and investment group with similar philosophies and complementary skills. We look
forward to expanding our relationship in the future.”
 
“For over 40 years, GDC has built, acquired and managed properties of the highest quality.” said William F.
Ingraham, President of GDC Properties Incorporated. “In the past year, we have sold six apartment communities to
condominium converters and reinvested the proceeds in well-positioned retail centers. The purpose of this
portfolio restructuring is to convert the value of our high-quality apartment properties into a reliable long-term
income stream, which we can use to fund our future investment activities. The Brandywine Town Center
acquisition, with its high quality tenancy, architecture and sponsorship is a continuation of this strategy and the
beginning of what we hope will be a long, favorable relationship between our firm and Acadia Realty Trust.”
 
Acadia Realty Trust, headquartered in White Plains, NY, is a fully integrated and self-managed real estate
investment trust which specializes in the acquisition, redevelopment and operation of shopping centers which are
anchored by grocery and value-oriented retail.
 
Certain matters in this press release may constitute forward-looking statements within the meaning of federal
securities law and as such may involve known and unknown risk, uncertainties and other factors which may cause
the actual results, performances or achievements of Acadia to be materially different from any future results,
performances or achievements expressed or implied by such forward-looking statements. Such forward-looking
statements speak only as of the date of this document. Acadia expressly disclaims any obligation or undertaking to
release publicly any updates or revisions to any forward-looking statements contained herein to reflect any change
in Acadia’s expectations with regard thereto or change in events, conditions or circumstances on which any such
statement is based. The Company also refers you to the documents filed by the Company, from time to time, with



the Securities and Exchange Commission, including without limitation the Company's Annual Report on Form 10-
K,  for a discussion of such risks and uncertainties.
 

For more information on Acadia Realty Trust, visit the Company’s Web site at www.acadiarealty.com
 
 
 
 


